“Just because the holders of 
judicial office are identified 
with the interests of justice 
they may forget their common 
human frailties and fallibilities. 
There have sometimes been 
martinets upon the bench as 
there have also been pompous 
wielders of authority who have 


used the paraphernalia of 
ran te support of what LAW JOURNAL 
they called their dignity.”— 


: ee ate ES YAS LS S&S H BD 
Felix Frankfurter. ‘ 
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Preservation of the Jury System— 


The Lawyer’s Duty to the Public 


AW YERS press tor adoption 
Will 


negligence statutes weaken out 


Qi YULD I 
of comparative negligence statutes? 


comparative 
judicial structure in the face of an aroused 


ich al < Wi to 


I accept 


society W 
some substitute fo ] and whic! 


is actually casting about f substitute ? 


Asking 
lawyer Ss hecessary concern 


ot the and the “good of 


these questions 


law” 
a prominent Chicago attorney 

answer them in a paper which he delivered 
before the National 
* Compensation 


in Miami, 
Dooley, a former 


Association of Claim 
Attornevs at its con 
Florida, last \ucust 
lent of 


kne 


presi 


might 
“plaintiff's lawyer” d probably 


be popular with his audience Pu 
back o1 the course of least resistat 


1 


proposed to examine the oft-debated 


comparative neglig “in 


trot ; 
Tie ( 


today’s realities.” 


He ind rf rs that NACCA 
rred t 

Bar ciation Journal article, “Contributory 
Negligence \ Necessary Check mn the 


American Jury,” as the “highly 


climate 


American 


. articulate 
minority who are pressing for this reform.” 
Lewis F. Powell, Jr., an attorney who had 
than ; 
Virginia, at time of his 


ask 


practiced law for 
Richmond, 


more years mm 


ing pecuniary motive 


cating’ comparative negligence—an 
h had been advanced by others 
was not an unworthy one, 


extent to 
cry reflected disinte1 


evaluating the 


ested concern ore perfect judicial 


structure 
that the 


expressions 


Dooley then commented 

“multiple 

| proponents ot 
lawyers 


ning 


said: 


members of the les protession, 
our concern be With out 
but with the good of the law, 
xd for 
must 
interests, witl 


sion 1 it a protession ot 


the plaintiff’s lawyer, the insurance com 


lawyer, 
good for their particular 
Indeed, NACCA has 
duty in this respect Why 
Because it has been marked as a group with 


selfisl 


pany’s lawyer, the labor relations 


all seeking what ts 
pl ase of the 


a peculiar 


practice 


interests, so frequently and 
public 


Witness, if you will, 


in sé 


many quarters that the is beginning 


to regard it as such 


1 


the recent article in a nationwide publica 


IL J— May, 1959 





mobile Rates 


Report to the Reader 





continent fot 


Han provinces 
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Excessive speed was by far the big- 
gest single cause of traffic accidents 
that resulted in more than 2,825,000 
injuries and 36,700 deaths on United 
States highways in 1958, The Trav- 


elers Insurance Company reported 


recently. It was estimated that speed 

killed and injured nearly 1 million 

persons in the United States last year, 

more than 40 per cent of the total. 
* 
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Suc efenses as acts of God, street risk pertinent comments into his own speech, as 


cases, scope of employment, assaults and others follows 


“Such policies must perforce lead to a “If you ‘ he average insurance 
compensation system of casualty insuranc« : Ww) ago what he thought 
ideed, by writing such policies, the ‘I ; automobile liability com 
Inpal telling the public that it d | Sato l ever becoming 
believe the present system { ing | in thi untry, like 
however, from this alternative con ud a kno wink and be 


” 7 1] ) 1 t i] 
n venture will be short lived. - j= , o 


substance ot Mr Dooley’s 
isly sincere arguments 
reiteration ot 

which would 


al adoption of compara 


utes He 


lawsuits and 1 
comparative 
nuisance value 

even more crowded Phe 

en filing and trial time will be 
as well by the antipathy toward the 
l, it would not be im 
a public indi 
injury cases.” 


to trial, tl 
ond problem 


o make certain t 
on should ¢ sometl 
but something—for hi 
make some recovery fot 

! 


he amount recovered 


t 
certain to be dimu 
means the verdict do 
true reflection of the el 
recovery may be had 
the fact that jurors 
concept of the « rine, including 
he most innocent al 
guilty, or becat S¢ \greeing 
a limitation of funds 
rent of claims, we do not kn 
progression to adoption of the 
vithout tault doctrine, he stated 
‘payment certain’ will cause 
in the entire concept 


tion he attributed to Roger 
lay writer most universally 


and debated by insurance company losis | baal back to 


reement trom his 


executives.” In an article which appeared — that | 
in United States Investor for May 17 

entitled “Why This Sudden Consterna 
tion About Automobile Compensation In 


1958 ] 


audience, bu ] hi “in some idle 
moment” th 1 ider the problem 
in the “* 1 light” he | shed upon it 
surance ?”—Mr. Kenney noted not only this Would there » some who might eventually 


rate-making result but, further, that the be inclined to agree with him, extend his 
t it would be better 
ian a dead duck 
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State Legislation 


Accident and Health Insurance 


Illinois 


IMsuUur 


Adjusters of Insurance 


Illinois . 


legisiature 


t 
( 


casualty, lite, 
Each applicant 
the state and 


1 


to determine his quahnhcatiol 


What the Legislators Are Doing 


Automobile Insurance 


Minnesota ... It would be mandatory 


tor an insurer issuing liability coverage on 


motor vehicles to readjust its premium 


ates on drivers of age 25 or under aftet 


year from the issuance of the policy 
is readjustment would be based on tl 
experience during this o1 ar period 


a Satisfactory completiot { river 


tr? 


fF and satety course 

In a trial action 
iined from 
after the 


presumed 


y damage poli 
ld be contain an 
or provision undertaking 

1 all sums 

titled to recov 


ot u 


Doing Business 


Arizona .. . It 
ssue or circulate any 
sales material 


esents the 


issued 


similar po 
ition for tl 


older to laps 


ivert iny insurances 


Arkansas 
Arkansas Insurance 
» law. It pi 
revision and 
State reg: 


business 


ne 


wa 





California . . . Insurers 

bited m participating 1 
surance as an inducement | than 

or rental of ods, commodities, policy H 
rvices Db h pl _ without 1959. 


a separate charge to the insured 


Maryland TI oe Insurance Commissioner 


insurance policies from containing ro Kansas . This 
} 
i 


tor arbitration which are ot 


e option of the insured. H 
Michigan ...A 


a 


S 10.000 
Life Insurance 


South Dakota . : he proceeds 


policy, x ling $10,000, 


Minnesota 


Negligence 


Indiana 


Washington 


} 
t 


{ equire 


Fire Insurance 
North Dakota 
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Discovery and Insurance Coverage 


By JOHN P. FRANK 


In an address before the Conference 
of Mutual Casualty Companies in Chi- 
cago on April 30, the author noted 
that the majority of jurisdictions do 
not allow a discovery of liability 
policy limits. This trend could be 
reversed, however, by a strong opin- 


ion from a federal court of appeals. 


t sentence 


subject ay at th leponent m: be examined 
mm discovery the sub 

d, the state ot ti t extraordi- 
subject; and, third, the ] 


I, 
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A member of the firm of Lewis, 
Roca, Scoville, Beauchamp & Linton, 
Phoenix, Arizona, the author success- 
fully represented the view, in the 
recent case of Di Pietruntonio v. 
Superior Court, 14 Automobile Cases 
(2d) 1235, 84 Ariz. 291, 327 P. 2d 
746, that discovery of the policy in- 
formation should not be allowed. 
» 


text which caused the majority 


divided 
ude that the information was 
almost 


recent sharply decision 
rado to concl 


admissible Liberally construed, 


anything that a would like to 


know is rel 


questioner! 


vant to the subject matte 


itherwise vould not have 


know it 
On the ther hand, the last se1 
implication contains a very sharp li 
but unfortunately it does so with 
language. We are told that “it 1s not 
for objection” that the testimony will 
inadmissible if it “appears reasonably cal 
culated to lead to” 


(italics supplied). If 


admissible evidence 


this language of lim1 
affirmatively, tl 


quite 


tation worded 


ould 


mtormation 


were 
appear to be 
cannot be 


clear 


discovere l, 


hose states—and they are the v: 


itv—which bar any reterence 


ance at the trial. The fact that the cover 


is $10,000 or $20,000 or $50,000 is not 


and SO discovery 


mussible at trial, 


] 


ads nowhere except to greater zeal 


ugher bargaining at the settlement ne 


n on the part of the plaintiff's attor 


knows that the limit is high 


hen, we cannot get a decisive 


text, we must seek it in 


the situation Che two man 
ments in behalf of discovery of this intor1 
tion are, first, that it aids in settlemet 


second, that it affects the realities 


preparation 


these clearly wel 
Plaintiff's will handle bot! 
his settlement negotiations and his prepara 
tion differently on a $10,000 case than he 
$100,000) case lo 


1] 


Both ot points are 


taken counsel 


will on a doubt this ts 


aking the trial 


moment, 


matter ot 
both 


on medical testimony if 


inrealisti 


preparation for a sides may 


pend more money 


Lucas v. District Court, County of Pueblo, 


No. 18859, March 9, 1959, petition for rehearing 
granted March 26 (Supreme Court, Colorado) 


282 


a quarter of a million dollars instead of 
$5,000 is at stake 
that 


case 


I hasten to acknowledge 


this is not necessarily true in every 
but it certainly may be true in some 
of them 


Also, the 


affected by 


course of settlement will be 


this information. ‘This is not to 


say that settlement itself will necessarily 


be promoted. It has been argued by some 
plaintiff’s counsel that the object of the law 
settlement, and that 


plaintiff's 


ught to be to promote 


since this information will induce 


counsel to settle for less when the limits are 


low, he should be given the information. 


More 
hold out 
$10,000 ceiling 


sut this is not 


concretely, plaintiff's counsel will not 


for $50,000 in a case which 


even a superficially goo 
cuts botl 


argument, since it so obviously 


ays W hile 


+} 1 


plaintiff's counsel give 


yuld it the 


may 
limit 


may also hol 


he shi 
t 

should if the 

there is none but 


determining how 


ranc¢ 
witl 


limit 


' : 
inadmissible 


is not reasonably calculated to lead 
| 


1 1 : 
ry Of admissible evidence 


concedes that the infor 
plaintiff for 


mav even acknowl 


legitimate pur 


lratted 


disc 


objec 


involved directly 


“ational 
] 


entitled 


rance assets 


¢ 


any O I 1 t tT is assets 


I except those states which have concluded 


that where casualty insurance is required by 
law, th isurance may be regarded as a third- 
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(Footnote 2 continued) 
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Dé 


Discovery and Insurance Coverage 


but was still pending on learing when 
this paper was prepared.” F his it will 
be noted that a substantial but over 

elming weight of case auth it IS against 
| 


aiscover\ 


ry 


Practice 
What actually 
lay not 
decisi 


of 


commit 
recent 

mple questiotr 

federal distri 
att judges 
\ number « 
questionnal 


to them ft 


company 1 


the subje 


v rel Terry 
776, 12 Ill. 2d 


pertor insurance 


Los Angel 


37 Cal. 2d 
Grauman, 265 


es { 


19 


untonio 

ss (2d) 12 
Goheen 
393 (1931) 

Second Judie 
3 904 


78 So 
Webb, 316 P 
Swanson 
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Alternative Compensation 
By P. L. THORNBURY 


The author feels that alternative compensation coverage will 


provide a supplement to the negligence system and be an effec- 


tive answer to the demand for compulsory automobile insurance. 
He presented this paper before the Fourteenth Annual Meeting 
of the National Association of Independent Insurers in Miami 
Beach, Florida, November 26, 1958. Mr. Thornbury is vice pres- 
ident, Nationwide Mutual Insurance Company, Columbus, Ohio. 
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in connection with tort action L n al l . Wunsch, 
doubtless aware, there |] I I lerk ige kind 
bod ot tact 


pinion on h 


ques- 


ern 
unre- 
latter 
mpany, 


mtinued as fol- 


speec 


and 


he eed 
COMPANY 


gvainst 


que 
“Strange 

neve! been ] | Vv 
us court for decision.” How 


Gourley did note tl e Su gerald answered the 


oft Pennsylvania “has consistent] veloped furtl 


ef im < accompanying lette! 
at reterence to liability insuranc the fact that “the information you 
is not proper in the trial of an is controlled by S 


action based on negligence 
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seek 
» 25 + 
ection 6 ot Rule 35 


ot the 


(Continued on page 314) 
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The author feels that alternative compensation coverage will 
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f my clients has an annual automobile 


remium income in excess of $100 million 


The establishment of a compulsory com 
pensation system and state funds would not 
vod for that 
matter, as any yould 
undoubtedly 

d to 


t year that the 


be gx my chent or the public or 


compulsory system 


raise costs, lower benefits and 


competition Che very 


New York Compulsory 
Automobile Insurance Law was in eftect, 


eliminate 


the industry, for the first time, had to sue 


the New York Insurance Department in an 


« an adequate rate increase to 


and the « xpense 0 loing business 


Pressure for Compulsory Insurance 


] 


In order rly lav the groundwork 


our discussion, it is necessary to review 


f the problems which have arisen as 


result of the automobile becoming a neces 
a luxury in this t 


than great, 


nderful country of ours 


World War I brought about mass pro 


duction of The horse an 


automobiles 


buggy days were over, M« | automobile 


became a permanent thing (merical 


vay of life General use of the automobile 


being injured and killed 


accidents Unti tl last few 


led to many people 
in highway 
the motorist involved was often un 
The 
ot the uncompensated 
followed in 


cident victim 


increasing number of motor ve 


the first 


attempts to solve the 
Massachusetts Compulsory 

Liability Act, which 

1927 All 


some 


\ thie 
mobile Insurance 
into effect on January 1, 


states eventually adopted 
ancial responsibility law 

however, accomplish their pur 
and financially 


iminating the reckless 


driver fro he highway 


World War 


ire for compulsory insurance began t 


5 


11 
ONSIDIE 


] 
Soon after the end of 


itself in a number of states lo fore 


compulsory insurance, the insurance 


urged the adoption of the present 


t | 
of financial responsibility law, an un 
satisfied judgment fund which was adopted 
by New Jersey and more recently by Mary 


rhe 


motorist 


land unsatisfied judgment and unin 


sured coverages developed 


and offered to the public 


were 
lhe medical pay 
which introduced a new 
1930's, 


ments coverage, 


idea in the industry in the no doubt 


relieved some of the agitation for compul 


sory automobile insuranc« his was. the 


first time that payment under an automobil 
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policy bodily injury was 
provided without reference to fault. All of 
efforts were too little and too late to 


New York. That 


compulsory insurance law, ef- 


growing out oft 


these 
stem the tide in state 
adopted a 
fective in 1957, and North Carolina followed 
with a similar law, effective in 1958. Numer- 
have the matter under 


ous other states 


consideration 
‘There 


answel 


Was an industry effort to find the 
New York State 

answer be de- 
uninsured 


to the demand by 
that a 
veloped for 


ottficials satistactory 


injuries caused by 
and financially irresponsible drivers of auto- 
mobiles At that estimated 
that 94 per cent ol all of registered 
automobiles in New York were 


pressure applied on the 


time, it 


insured 


Cherefore, the ben 


cent ot 
automobiles The industry 
l New York 


the demands oO! 
1956, as it was im 


State officials involved only 6 per 
] ristered 

oO answer! 
finally 


possible to get th 


was given up in 


industry to unite behind 


a common program At that time, it was 


Was Ol! its 


uninsured 


understood that each company 


own to answer tl 


and 
We wert 


Wmsural 


le Question of the 


financially motorist 


irresponsible 


opposed to auto 


ompulsor 
PI compul \ 


and the Was turned 


mobil 


compu 


id “ 


said es,” but whet 


’ 1} 
it compuisory automoopile msu 


him, his answer was “so 


paid if he was involved in an automobile 
cident.” He did not seem to be too con 


fault. We 


person 


t 


rned with the element of 


ound out that the average 


iewed had very distinct ideas 


ubject of automobile insurance 


ample, he had the idea that coverage was 


1 


granted in the big print and was taken away 


in the fine print, that insurance companies 


lait 
Cialis 


lat the 


accept 


unle SS compelled to do S¢ 


premiums but do not pay 
| 


and t 


too much time lag between the time « 


the time that a 


accident and payment, if 


any, is finally received Considerable criti 


cism was directed at the courts, the delay 


caused by the lawyers for the respective 


parties, the steady increases in premiums, 


the difficulty of obtaining insurance, especi 


ally where teenage drivers are involved 


trial of which the 


ht should be 


having attend cases 


settle d, ec 
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Basic Concept of Coverage 


Phe Sl 
proble ms 
cidents 
and 


irvey 


indicated th 
growing out oO! 


(1) 


payment, 1 


ree particular 
vehicle ac 
time lag between the accident 
(2) 


to automobile cases; 


motor 


any; congested court 


dockets due primaril 
and (3) criticism 


and 


ot 
owing out of the 


insurance companies 
handling of 


yImimittee rece 


lawyers gt 


automobile cases The « 


a8 
mended that a coverage be de veloped whicl 
would attack these problems and vet pre 
or 


ligence syste 


held 


concept of the 


serve our concept the neg 


m 
in the automobile insurance It was 
basic | 
the 
payment tor 


benefits 


recomme nde d tl at the 


] 1 ; ~] +} 
coverage should offer Claimant the 


lative rr accepting 


det schedule ot! 
} ' 
ts under the law ot 


would be really an exter 


payments coverage 


was taken because it was 


pc 


New 


comp 


some 


Alternative Compensation 


- 
accident 


pensation 


Time-Lag Problem Attacked 

rhe 
the 
injured in 


coverage ks 


lag 


t} 
Uile¢ 


also attac 


involved on the part 


time | 


so-called small case « 
Ch 


not clutter 


lere is very little injury 
ot claim that hould 
dockets of court 


busy lawyers wl 


time on seri 


be disposed 


When 


courts 


] 


rensated ac 
loubtedly, tl 


will inere 


ant 


Tr 


is is tl 


ot 


he 


up 
time 


the problem o 


the 


where 


kind 


the 


+ 
I 





S? 000 


e that 


payable 


r¢ side nts 


Irom. any 
wner 


Limitations and Exclusions 
What ar¢ thre 


o this 


exclusions 


limitations and 
Payments 
shall 


company to 


coverage ? (1) 
e benefit of any 
all liability ot the 


; . 
lor aiternative 


person 


compensation 


under this or any other policy 


lhere is no liability to anyone who has 
tailed to execute a covenant not to sue the 
company and the 


of the date of the 


insured within 15 months 
accident, executed any 
other release of the liability of the insured 
and filed suit insured. (3) Any 
employee while engaged in the employment 
of an insured if benefits are 
workmen’s 


against the 


payable under 
any 


288 


compensation law is not 


he described 


vehicle beit 


nvevance 


take ct 
schedule ot bene 
laim at law 
ich to make 
at majo! It cases, 
eithe 


made promptly 


to reject it. If compensa- 


a covenant not to 


] ; t 
nsideration oO! 


paymec! 


e schedule. Payments 


] 


medical as the 


expenses 


and for disability every 


field adjuster. 


lem? 
CTT) 


taken 


» date has shown that 


he payments under 


t t benefit 


ave been to or tor ie 

insured and relatives whi 
1 1 1 ae 1 

heir household This has 


favorable policy I olde ¥ 


Veragre 


Results to Date 
W I at | ave 


; 
From a sales standpoint, the 


been thie resu 


receptive lhe latest statistics we ha 


OU pel 


been t1 


1 
t 


available indicate that approximately 


cent of w business written includes the 


$e 


coverage. This indicates that the public is 


willing to pay a coverage 


will pre 


premium tor 


which vide a schedule or benefits 


regardless of liability. 


rsons 


From a claims standpoint, the 


Mat viat d 


ape | as 


and Delaware where the covet 


been in force for two years 


+ + ] y | + 
point to lowe IOSS COS 


and loss adjustmer 

However, this is too short a period 
final this 
payments coverage 1S 
liability 
payments under liability and 


expense 


to come to any conclusions on 


point Che medical 


not available to build up a 
double 


payments 


claim, 
and 
are eliminated 


medical coverage 


as tar as passenger claims are concerned. 


What has been the degree of acceptance 
by third parties who have a right of elec- 
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Our experience thus far shows that 


approximately 23 pet 


elect to accept compensation under the sched- 


tion? 
cent of the claimants 


ile. Most of those accepting payment under 
the schedule were in the small claims class 
claims. In the 


claim 


and so-called nonliability 


more serious bodily injury cases, the 


payment under the 
+] 


int declined to accept 
schedule and elected to proceed under e 


law of negligence 


\ e have 


elations coverage. As 


public 


good | 


found that it is a 
an example, we had 


one case involving fatal injuries to an eight- 


ear-old boy who ran into the side of out 
policy iIder’s car. W hile the 


negligent, the tact 


policyholder 
did not teel in any way 

at we were able to pay $2,000 under the 
was very 


badly 


have not had on 
+} 


complaint to date by policyholders or the 


l 
alternative 


compensation coverage 
easing to him, because he felt very 


ut the accident. We 


} 
avpou 


regard to the way losses have been 


r the coverage 


ls Coverage in Public Interest? 


Is the coverage in the public interest? 


is an emphatic “Yes.” In this 


connection, the question is usually raised 


‘rson responsible for his in 


careless action should be 


injuries and the in- 


compensat 1 I such 

evitable question “Do you mean to say yot 
going to pay the drunk who runs int 

l automobile or otherwise injures 

Yes, the drunk 

coverage In the first place, 


t 
ink is now being paid for his property 


lamage under his collision coverage which, 
without fault 


recognized as a proper 


course, is a payment made 


has long been 

age under an automobile insurance policy 

the second place, he is receiving medical 

payments under his medical payments cov 
1 


which is also a payment made 
It. In the 


CTaARe 


spective of the element of fau 


| 
accident caused by a 


are thousands of accidents in 


third place, ror every 
there 
nondrunks, It 


irunk, 


volving must be borne in 


ind that in such cases there are innocent 


W hile 


do not feel a primary responsibility fot 


victims, as Wives and children 
careless victims and their families, we 
be sure that it we do not 
problem, 


recognize 


losses as a social someone 


will. Eventually, many of such victims 


l 
nd welfare agencies for re- 


to social a 
This in turn brings pressure 
officials to 
about 


lief and help 
the public 


upon 


demand _ that 


something be done 


no other reason than to relieve the state 


Alternative Compensation 


such cases, If ror 


from the financial burden of taking care of 


ever-increasing social and wel- 


The basic philosophy of this 


an already 

fare burden. 
coverage contemplates that the injured per- 
sons will have the alternative of receiving 
some financial aid in return for a release of 
the insured’s liability In other 


propose that the 


pe ssible 
handled 
under the 


words, we matter be 


through the 


medium of insurance 
private enterprise system rather than through 
welfare under a 


social and agencies, or 


compulsory compensation system 


Preserving Private Enterprise System 


which has been raised 
s: What should it ac- 


complish from the standpoin preserving 


question 


Another 


about the coverage 


the private enterprise insurance 


\s indicated that 


above, it i ir thought 
] favor 
that 
vill provide that all 


ie major reason peopl 


compulsory automobile insurance 1s 
they believe 
motorists ur and all accident victims 
vill be ympensated he compulsory in- 


hability insurance 


suring 


and ttling cla u r the laws of negli 
uncon pensated 
compensating 
industry 

: 7 


prin 
We 
tl ht 


involves 


basis ( 


demands 


a thre 
charged recent meetl 
] rk State 


Qur answer an emp 


the contrary shou 





voluntary plan Ot private imsurance 
such bills up to the amount provided for 
by the schedule, regardless of liability. At 


right of 


paying 


the same time, it leaves open the 
under the 
liability 


and the claimant elects to follow that course 


recovery laws of negligence in 


cases where legal an be established, 


rather than take payment under the sched 


ule of benefits As a matter of actual tact, 


only difference in the manner in 


about the 


1 


claims are now handled by the in 


e industry and the handling of claims 


verage is that laimant 


CoO < 
} 


elect whethe 


ment under the schedul« 


remedy under the law of neg] 


lions of so-called nuisance claims 
usua as nonliability cl 
surance indi 


s settled 


claimant 


claim 


rom liability, 
ses 
atitiey 


immediately without 


neg iis 
have so effect 
lawyers who specialize in the 


nonexistent o1 minor myuries 


which result in settlements or 
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der the law of negligence which is referred 
to below. 


Will the field of 
agency by eliminating the necessity of writ- 
health through 
and health agent rather than 
through an automobile agent? We think 
not—no more than the regular medical pay 
There are many com- 
as an endorsement 
to their automobile policies whereby they 
benefits to the insured and 


coverage invade the 


ing accident and coverage 


an accident 


ment coverage does. 
panies writing a coverage 
will pay death 
members of his family, daily indemnity and 
even specific indemnity for scheduled losses 
to the insured and his spouse, if a wag 


earner. In other these 


piace the 


words, companies 


coverage in their automobile pol 


icies by endorsement and we do the same 


two forms; whereas, we make 


policy 
re a part of the policy itself in 
form. It would appear that 


general is the same 


agencies 
Many acci 


ste] Lor 


) 
IMNsurance 
under the Mas 


law shows that many 


experience 


legal bodily injury 
law ($5,000/$10,000 ) 


] 


l OV a 


as dead 1t killed 
$5 ,000/$10,000 


1lits 


an uninsured and 


r\ 
cases, 


Maximum 


InaximMum 


isual 


? aal¢ + 
aulity administration 


excessive verdicts in otherwise meritoriot 


cases, (2) the buildup of 


nonexistent or 


minot into claims which result in 


injuries 


settlements or verdicts of usually $250 to 
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$1,500 and (3) congested court dockets and 


the time lag in getting cases to trial. 


Excessive Verdicts 
First, as to excessive 


believer in the 


verdicts, 
system t has 
prop- 


sides 


hirm jury 


been our observation that if facts are 


both 


instructs as to the 


erly presented by lawyers on 


and the court properly 


law applicable, the jury in practically all 


cases arrives at a fair and just verdict. 


Ove rzealousness ot some 


the legal profession, demonstrative 


used to the e it that 


1 
undue 


evidence 
1S placed on tact n to the ex 
passion and prejudice 
We have 


iting his Cl 


arousing 


maximum effectiveness, 


ld be 


connnes 


s, and then leave 


weight to be 


Alternative Compensation 


} 


Chlas¢ 


My 


Buildup 


The bu 


quen 


] 
ly 
I 


would be to pur- 
ich contingencies. 
offering this cov- 

t the 


eir answer to 
minimum compensa- 


Case 
high 


poses a tar mort ious threat 


¢ + t} 


gence system than the so-called 


xcessive-verdict cases Chere are 


rT cases for 
ises \ re- 


age insur- 


thes every 


isands 
alled headlin Cc 
areas would 

ildup cases 

to the 

see Case 

lamage 

ses, no 

claims of 
neck 


nmons 


$70.000.”’ 





the problem of making the best settlement 
If demands are 
reasonable, a settlement is made, but if the 
demands continue to be 


he can, or try a law suit. 
unreasonable, or 
liability is nonexistent or very questionable, 
decide to try the 


encounters another 


he may case. Here is 


obstacle. We 


refer to the problem of judges exerting pres- 


where he 


sure on defendants to make payment regard- 
less of the merits of the plaintiff’s case. Is 
not the defendant entitled to his day in court? 


It is truly alarming to see the many thou 
sands of dollars that go down the drain in 
spurious claims of this type. While it 


be only a few hundred dollars in some cases, 


may 


the total dollars involved is a tremendous 
amount high : 
metropolitan 
when the 


because of the frequency of 


such claims in areas len 


years ago, damage to the automo 


biles involved in an accident was less than 


$100, a bodily injury lability claim was rare 
on the part of ; 


operators or occupants ot 


such vehicles. In my opinion, the insurance 
rates have been forced up by the high num- 
ber of this and there is a 


class of claims 


to the 
area Can we Say 


negligence system in this 
that 
the administration of a system 


real threat 


there is nothing 
wrong with 
which permits such inequitable results? Un- 
less the insurance industry, the bar associa- 
courts and the lawyers generally 
with a solution to the 
verdict and buildup cases, insurance 
to climb. 


compulsory 


tions, the 
can high 


rates 


come up 


The clamor from the 
and 
will 


will continue 
public tol 
elimination of the 


compensation 
negligence system 


gain in volume 


Congested Court Dockets 


The third serious threat to the negligence 
is the 


lem and the 


system congested court docket prob- 
cases to trial 
this 


with a 


delay in getting 
There has been so much 
that I will not 


discussion of the 


written on 
bore 
problem. I am 
attention 


subject you 
merely 
calling it to because in our re- 
search this was one of the primary criticisms 
of the present situation involving automobile 
aceidents and is one of the problems that 
to stem the tide 
uch things as compulsory automo- 


laws, 


must be answered if we are 
against 
bile 


and state funds. 


insurance compensation systems 


[ have not touched on the rating problem, 
but in our opinion this is the one road block 
that will bring about compensation in the 
automobile accident field at a much earlier 
The Mas- 


sachusetts experience with its compulsory 
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date than you and I will believe. 


shows that as the need for 
premiums rises, the tendency is to cut down 
benefits and this, in and of itself, will bring 
about the demands for compensation in the 
automobile accident field. 
of the national insurance magazines recently 
wrote “Tn 
have observed a substantial alteration in the 
attitude of insurance people toward the idea 
of a compensation schedule for auto injuries 
and death. Some think this may be 
the only way to hold rates to a payable level.” 


automobile law 


The editor of one 


us as follows: recent weeks, | 


now 


It has been suggested that this coverage 


provides a premium for so-called nuisance 
being made un- 
which do 


This criticism 


settlements which are now 


negligence system and 
a premium. 


does not 


der the 
not provide for 
make any 
The actu- 
include in the rate a 
and expenses, 
whether made under a voluntary negligence 


is fallacious because it 
difference which system is used. 
aries are going to 


sufficient sum to pay losses 
the alternative 


under discussion, 


system or under compensa- 


tion coverage 


Conclusion 


feel that the alternative 
verage, while a departure 
payment to third par- 
liability 
effective supplement to the negligence sys- 
tem 


In conclusion, we 
compensation c 
from the practice of 


ties based on legal only, is an 
By providing a means for some com- 
pensation, liability, at lower 
over-all loss cost and expense to the policy- 
feel that it is in the public 


an effective 


regardless of 


holder, W ¢ 

interest, and answer to the de- 
mand for compulsory automobile insurance 
laws which could lead to compulsory com 
pensation and ultimately state funds in some 
states in the automobile accident field, and 


this we do not think is in the public interest. 


rate, the 
vexing 


At any 
very 


coverage is our answer 
question. It may not be 
We might ask the insur- 
and the bar associations what 


to a 
the best 


ance industry 


answer 


their answers are. One thing appears rather 
certain, the public seems to be in no mood 
for the status quo in either the practice of 
law or the conduct of the insurance 
\ € are 
propel 
adopt 

with all 
will not do. 


business 
with a 
more states are going to 
automobile 


either going to come up 
answer, or 
compulsory insurance laws 
Promise of a plan 


legislative 


detects 
The 


conside ring 


their 
committees 
Which are now such legislation 
are going to recommend adoption of sucl 
laws unless a better plan is available. One 


great American corporation has for its slo- 


(Continued on page 336) 
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The Mental Attitude and Psychology 


of the Adjuster 


By F. D. COOKE, Jr. 


What are an insurance adjuster’s three basic obligations which arise 
when a loss occurs? To do justice to the public, to do justice to the 
company and to do justice to himself, Mr. Cooke answers. He is super- 
intendent of claims for the Gulf Insurance Company in San Francisco. 
This article is based on lectures given during the Fall Educational 
Program of the San Francisco Casualty and Surety Claims Association. 


the other night. 


| WAS WATCHING TV 
There was a cartoon being shown about 
an old bottle which happened to be a magic 
bottle Upon the bottle’s rubbed 


and a wish being made, a genie would ap 


be ing 


It occurred to me 
similarity 


pear and grant the wish. 
there was a 
the bottle and the 
policy and the adjustet 


that between 


great 


genie and the insurance 


An insurance 
that might lie around the 
othce for years until something happened to 
bring it to life 
Just as it 


policy is just a piece ot 


paper house ot 
That occasion would be a 
took a 
the things the magic bottle was called upon 


‘ 


loss genie to perform 


» do, so it takes a person of great capabili 


ties to perform the obligations that are 


required of him when a loss occurs. Basic 
obligations of the adjuster are, 


first, to do 


ally, these 


justice to the public, which 


consists of the insured, claimant, repairman 


or anyone having any connection with the 


do justice to the 
that group of policvholders of whose 
| third, 


himself so that he always ac 


loss; s¢ cond, to 


company, 
funds 
he is a trustee; an to do justice to 
ts in accordance 

highest 


with his conscience and _ the prin 


ciples of his moral integrity 


Some of you are “All 


this | I don’t have any 
trouble living up to these standards 


probably saying 
know So what? 
They’ re 
But let us take a look at a miniature 
know none 


of you personally, but 


easy.” 
portrait of a few adjusters. I 
of these portraits are 


mavbe you might recognize some ot yout 


friends 


Adjuster 


Take 


touched by people’s misfortunes. He 


Humanitarian Harry. He is always 
Wallts 
to help them with someone else’s money- 

namely, the company’s—even if they are 
not entitled to it. How 
complains when he has to 


funds to the 


ever, he groans and 


contribute from 
his own United Crusade and 
he only puts a dime in the collection plate 


at church on Sunday 


supposed 
claimant. He 


isn’t too concerned with what he gets in the 


Hurry-up Henry knows he its 


to take a statement from the 
statement, just so he gets one in the file. 
On one occasion, | remember, he had in his 


statement that a fall had aggravated an 


injury to the claimant’s back, for which she 


was being treated. In his hurry, however, 
“when” 


When 


claimant had 


he had failed to ask her the “how,” 
or “where” of the s accident 
t back to get it, the 
already sought the 


Yes, 


it usually isn’t worth 


previou 
he was sen 
services of an attorney 
Henry statement in the hile, but 


a damn 


He's 


sale 


Then there is his pal, Lazy Larry. 
When he is 
doesn’t put a 
You 
that 


investigation 


a sly one taking the 


statement he just previous 
find 

require 
Anything 
caretully 


accident into the record never 


anything in his report will 
turther or 
that will 
omitted. He 


his neighborhood canvass 


tedious 
lead to more work is 
never turns up a witness trom 


Why? 


doe 3, he 


Because 


he never makes it. If he may stop 


at a few places, but if the people are not at 


back. He 


saving: “They 


home, he nevel calls excuses 


didn’t 
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- 

Purchasing a release, Mr. Cooke 

says, is like buying any other mer- 

chandise. Its value depends on the 

current market conditions, at the time 

of purchase, as to its value or cost. 
* 


accident anyway.” On one 
had contacted 
told him of an 
hard to 
until | 
case for trial, when 


had 


see the occasion, 


an insured whom he imme 


diately after an accident 


who would be locate 


eyewitness 
I didn’t 
paring the 


aske d 


find out about it was pre 


the insured 


if we ever located the witness. 


lime-snatching Timothy is the opposite 


terrible 


important wit 


He tells his boss he is having a 
time running down a very 


ness in truth, he is at the ball game 


ris sleeping off a hangovet 


Bill sits around some 


bragging, so ever 
widow to sign a re 
$5,000, 


with those in 


SOME old 
$3,000 for a case ve 
he silent impressi 


range that all ljusters are sharp 
ooked and _ that at they say 


trutl 


cannot 
d However, were 


1 
took 


old widow probably 


rth only 
the only 


a mean 


$1.000 


ne pavs 


and 


advertisement 


t 
Lape 


solicit such 
is insureds to 
; 

ll, f a cut 


as been known 


f it easily 


fom is 1 ten an inde 


His | 


SaVs lie dis 
with the 


Pele phe ne 


pendent adjuster. report 


cussed the matter Witness who 


refused to give a Statement but discussed 
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the matter freely 


and You 


him down as to whether the 


said etc., etc. 
Can never pin 
would make a appearance. 
The truth of the that he 


went out to see the witness, but only talked 


witness good 


matter 1s neve! 


to him over the phone 

and describe 

Low-Pressure Louie,  I[’ll- 
Ottice Willie, No-Sense of 

Frank, Argumentative 

Gerald. 


[ could go on endlessly 
Cari. 


Home 


Crying 

W rite-the 
Value Val, 
Arnold and 


Blustering 
He hasn't 


or insult people’s intelligence 


K¢ arless 
Generous 
Bob tells 

| 


learned that one 


little fibs. 
under- 


everyone 
cannot 
estimate 

Suspicious Sam treats everyone as it he 
were a liar or a crook 

Experienced Eddie has handled so many 
that they all fall into 
With 


and no 


cases in his lite one 


ries just a hearsay 


further in 


ot his tew catege 


knowledge of tl acts 


vestigation, he can tell you whether they 


are cases of liability or not, and even what 


worth. Cases are no longer 


there 


the Casc Is 


individual cases to him, and cannot 


be anything different about any case which 


talls into one of his categories 


Reportless Ronald always has everything 
supe 
a written report in the file Lhe 

filed 


under control, but the rvisor never has 
case 1S 


and the 


usually settled or the suit is 


still in the dark 


omee 1s 
‘They 
bad the 


a miraculous settlement 


Miraculou writes reports 
are alway u { tails of how 
case Was and 
he made. He 
in his life thi 


oT tact he 


made a settlement 


al As a matter 
about 


anvthing 


Every ( Kno 
comple telv investigated 


and has decide properly So, 


about it 


that the case does not ‘ > a value of 
e than $1,000. So | xoes to 

plain ’s attorney, prepared to make 
little 


the office 


palaver 

unscrupu 1 ‘ | I ny feeli ge tor 
human in and make 
ridicul how he is 
sure thi le is not talki 


the attor asks for $5,000. So poor 
1 ' : 
Jellyt S| ( mbarrassed with 


ly 


evaluation ot tl ’ mtrast with 


attorney’ offers $1,500 


Helpless Henry t the 


supervisors 


stuff of which 
His 
everything to do If 
he runs into < lightly different 
in the is investigation he 
back t and 


ulce are made super- 


visor has to tell him 
situation 
course has to 


run supervisor ask him 
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thought 
be en 


a little 
have 


what to do when, with just 
I answer would 


he spot, the 


on ft 
apparent 


Negative 


approach to a Case 


Neville never takes a positive 
Everyone is a sure 


insured is stopped at a 
doubtful 


a hand 


the 
and 
give 


concerne d 


to 


he 1S 
d_ failed 


insure 


because the 
signal before stopping 
ical TI 


lately 


is usually a frustrated 


j 
LOre 
1 


neore 


accid 


Adjuster 


work once With 


rules he will be in hot water. 


or twice 


lies to claimants or 5 to 


or the witness to lie 


Ideal Adjuster 


to describe 


I would like t 


is limited 


the 


it time 


pictures 
Cit orge¢ ’ 


on to Gente 
| 


t on doing al 


alter 
(rene 


whom 


new discovery 


He deliberately 
insured 


get the 


if these 


to 


mor 


and | want 


ideal adjuster, 
vang-up job day 


be twec rh 
about 


rence 


attitude 


»b and 





of the courts and results of arbitration. 
No matter what the policyholder or the 
public may think the boundaries should be 
or what the public attitude is toward in- 
himself, 
until such time as the boundaries are prop 
erly enlarged by broader insurance policies, 
liberal 


surance, other adjusters or even 


the eroding deci 
sions of the courts, he takes them as they are 
He knows that to 


settlements is not his job. 


more legislation or 


change them by his 

Since Genie George knows these things, 
he understands his place in society and his 
and that 
him as an adjuster is 
to be honest to the public, to his company 
and to himself. He is 


place in the insurance industry 


what is required of 
his job 
useful 


proud of 

only a 
a more than usually difficult one, re 
quiring many more special qualities and much 


because he knows it is not 


one, but 


more knowledge than the ordinary job 


What are these qualities ? 


Honesty 
The 


deal—no more, no less 


honesty a 
He knows that if 


basic quality is square 


he favors one of the three groups, he ts 
with the two To 
a policyholder by paying more 
on a than should be 


dishonest with the other policyholders, the 


dishonest other know 


ingly favor 


claim paid is being 


company and himselt 


It may be said that it is easy to determine 
the square deal 
damage to an 


involves 


loss 


when the 
automobile, burning of a 
house, or medical expense. But what about 


a serious personal injury claim? 


First of all, George knows he cannot be 


judgment unless he 
facts available. He knows he 
that them. He can't 


leave any available facts to speculation and 


honest in forming his 
has all the 
is the one must get 
arrive at a conclusion that will satisfy his 
mind if he is with himself. | 
seen many a case which at first appeared to 


honest have 
be a clear case of liability, under a super 
ficial that 
hed some adjusters, 


might have satis 
and which, upon a 
complete investigation, had an entirely dif- 


ferent aspect. 


investigation 


investigate the 
case completely in order to form the correct 
judgment. 


George must 


Buying a claim is no different from buy- 
ing a washer and a drver. First, one thor- 
oughly investigates it. One finds out what 
it will do and what it won’t do. In the 
same way, one finds out what can be shown 
and what can’t be 


gence and 
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as negli- 
Second, 


shown so far 
injuries are concerned. 


The adjuster is only a steward of the 
funds which he disburses. He owes to 
those who have paid in the funds a 
duty to disburse them properly. It is 
not in his province to dispense char- 
ity with other people’s money. 


an adjuster knows a case is a living thing 
and its value changes, dependent upon time 
and circumstances. A washer and a dryer 
purchased at a downtown department store 
will generally cost the full list price. Pur- 
chased at an appliance store there may be a 
discount. At many today, if 
qualify, you can buy it for cost plus 10 per 
However, department 
Wish to move their stock at 
will give a dis- 
would give none 


places you 


cent. even large 
stores, if they 
times of the 


where normally 


certain 
count 


year, 
they 


Purchasing 
a release is like buying any other merchan- 
Its value depends on the current mar 
ket conditions, at the time of purchase, as 
\ personal injury claim 
might 
a claim in which no attor 
simply because the 


So it is with buying a release. 
dise 


to its value or cost 


in the hands of an have 


more value than 


attorney 
ney is involved, current 
practice is that the attorney’s fee does not 
come out of the 
case, but is over and above it. The settle- 
ment value of a case is less than the jury 
value, as and the chance 
eliminated. <A 
more or 


reasonable value of the 


there is no cost 
of losing the 
settled today may 
than if it would be settled a year from now. 
Chis is often the case where the claimant’s 


case Is case 


have less value 


injuries have not reached a stationary con- 
dition. Inflation or deflation affect 
Witnesses may disappear or pass away. A 


values. 


claimant may be willing to sacrifice possible 
future value to get his hands on cash today. 
such as the old 
illiac type, may be in disrepute. 
more conservative when 
Rural juries are less generous. 


Types of injury, sacro- 
Juries are 
tight. 
Many other 
illustrations could be cited to show why the 


value of a claim is not static, but changing. 


money is 


there 
should not be 
commodity, 


remembered, too, that 
why a 
purchased as any other 


It must be 
is no reason release 
since 
dollars and cents are demanded in payment. 
Nothing can ever pain or suffering 
or put the person into the position he was 
in before. The value in money damages for 


erase 


pain and suffering, loss of companionship, 


and other subjective losses can never be 
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accurately or equitably determined between 
two different individuals. There is nothing 
claim as 
dependent on 
mentioned above, as 
dollars. Although 
tO minimize the 
dollars, 
pain and dollars can’t be interchanged any 
more than can dollars and salvation. 


about 
fluctuating 


unconscionable viewing a 


having a value 
such as those 


the adjuste r 


factors 
dealing in 
today 


there is a tendency 


losses in life with someone else’s 


Sympathy Problem 
This 


of Gent 


attitude 
He has squared himself 


brings up another mental 


Creorge 
mentally on the 


sympathy problem. In 


pitiful situations where there is absolutely 
no liability, he must be 


able to say “no,” 
with the onviction that 


he is doing what is right and that he is not 


1 heel 


firm ¢ in his mind 


Unless he can say “no” he doesn’t 
he adjuster must 
mentally on the 


belong in the business 


himself sympathy 


like his job or be 


square 
problem or he will never 


happy in it 


Why? If he 
only that to 1 

entitled—which may be little or nothing—it 
will disturb him. If he than the 
amount to which the person is entitled, due 


to the 


pays, great dis 


tress, person 1s 
pays more 


rreat distress, he will be in trouble 
with hi 


dissatisfied with himself. 


all the time s boss well as being 


What is the correct outlook on the problem ? 


‘adjuster is only a steward of 


First, the 
the funds which he disburses. As such he 
o have paid in the 


duty to disburse them properly 


funds a 


owes to those wh 


Second, it is not in his province to dis 


with other people’s money 


work a 


policyholders. It is con 


pense charity 


By so doing he may unknowingly 


hardship on the 
that by excessive 


ceivable payments on 


undeserving claims, premiums may be raised 
to the point where a 
afford the 


and, as well as their 


group of policyholders 


cannot protection Of Insuranc¢ 


victims, have to suffer, 


as a result. In spite of the fact that charity 
is a great virtue when dispensed with one’s 


own funds, the Bible nowhere says that it 
is a virtue when using the funds of others. 


Render unto Caesar that which is Caesar’s 
Chere will always be peopl 
Nowhere 1S there 


their 


e who are going 
a promise that 
the good get this earth 
Whether or not there is a reason for their 
adjuster to 
someone else’s money. By 
should not 


to suffer. 
reward on 


misfortune, it is not up to the 
play God with 
the same token, the adjuster 


take advantage of the people with whom he 


Adjuster 


deals by trying to cheat them out of what 
they justly have coming, because they are 
unaware of their rights. The square deal 
goes all the way around, which means both 
ways. 


Attitude Toward Supervisors 


correct attitude 

knows that 
job done and 
their 
there are many 


Genie George has the 
toward his supervisors. He 
they are all trying to get a 
that 
criticism. 


there is nothing personal in 
He realizes that 
that he does not know; when they 
are pointed out to him, he does not take it 
personal affront. He is not 


rassed to ask if there 


things 


embar- 
is something that he 


as a 


does not know 


Other Important Attributes 


His greatest asset is which 
facts. He 
that if 


vou are lost. 


Imagination 
he calls into play to get difficult 
is not without humor He 


t humor 


knows 


vou lose your sens¢ 


He realizes that irregular hours are an 
occupational hazard 


He has an orderly mind. He is inter- 


ested not in general Statements, but in spe- 


cine tacts 


Above all, he mOsitl nel 
He isn’t make decisions and accept 
the responsibility for them. He 
botl 
more important, he 
be right 
high 


his thinking. 
afraid 
knows that 
What is 
will not 
have a 
first to 


he can’t face in directions 

realizes that he 
time, but he must 
batting average He is the 
and he does not 


gets on to the 


every 


admit when he is 


waste 


wrong 
alibis but 


time on 
next job 


ssible here to cover other im- 
prompt- 
ré sponsibility 


and 


is impé 
portant attributes such as neatness, 
onesty witl his 
to his 


important 


ness, | time, 


for reports company, others 


equally Rather, this discussion 


will stop here with one final thought 


Conclusion 


Che insurance busin 1 co large 
that it is imbued with a 
You, as 


public Im a great measure 


today 
interest. 
The 


judges an in- 


public 


adjusters, are public servants. 


dustry by the way the 
himself. That there 


adjuster conducts 


still a bad 


the public’s mouth as far as adjusters are 


taste in 


concerned may be illustrated by a quotation 
from Cosmopolitan. This “When to 
Sue,” appeared in 1957, at 
34 and 37: 


article, 


October pages 
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“Most good lawyers are prepared to In conclusion, it should be said of the 
settle accident cases out of court. It is few who either cannot or will not live up 
never a good idea for you to attempt to do to the three obligations mentioned early in 
this on your own. The average citizen is this article, or who would be made un- 
simply no match for the experienced in- happy by being called upon to do so, that 
surance claims adjuster. It is best to retain these people should get out of the business. 
a lawyer and have the adjuster deal ex They will never be happy in it, and they 


clusively with him,’ 


are giving it a bad name. 


This is only one of similar derogatory The important place the adjuster, both 
references to adjusters in magazines and as an individual and in his working capacity, 


newspapers Another, which appeared in has in our economy and in the insurance 


I 
1957 issue of Inside Story, industry should make him proud of his job 


1 


Cheating You on Your In and wish to give it the best he has, thus 


carried in bold print, undet making his work more pleasant. Then his 
llowing: “If you are evet company can say of him: “There is our 


l 


an accident, don’t settle for Genie George, the ideal adjuster, a credit 


insurance adjuster offers you! to himself and the best advertisement the 


Tac you've never heard before.” industry can have.” [The End] 


THE MODERN BUILDING MAY BE A FIRE TRAP 


Ventilat 


direct 


new 
but today, 
ietimes mo 
rs ever W 


ng revised 


ples of exit 
supermarket; 
useless in an 


IS acc¢ ssible 


1 , 1 } 
With its aistes clu 
IS a tYap ina Cl 

Wast 

: exit is accessible 


since early the century, when cities, : 
section, whet 


onstructed of wood, went up in flames | 
supermarket 


rum notes that the American Insti 

t Architects Committee on Human 
has studied hundreds of fires and h WA ; f fears that 
issued four reports, including scores some f tl lj le will use them to 
of recommendations to architects for avoid the check-out procedure up front. 
improving fire safety in buildings But emergency exits along the side walls 
Forum makes the following summary could easily be wired to warn of un- 

ot AIA’s major recommendations warranted exiting 
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Product-Liability Warranties: 


Implied, Invented and Imaginary 


By WALLACE E. SEDGWICK 


which 
appe al. 
| he S¢ 


mal 


personal-in- 


] — j 
years has aroused 


ymm«e 
traditi 
involved 


Reporter's transcript 
3410. 
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tract between the parties, the implied wat 
ranties cannot arise at all. 


The implied warranties of merchantability 
and of purpose had 
their origin in the common law, but were 
codified as early as 1894 in the English Sale 
of Goods Act.2 From this codification stems 
our Uniform Sales Act, now the law in 37 
of our 49 states and territories,” When we 
examine the Uniform Sales Act, we find 
that it requires a sale of before its 
provisions, 


reasonable fitness for 


goods 
including the implied-warranty 


provisions, are effective. 


\ sale of goods is therein defined as “an 


agreement whereby the seller transfers the 
property in goods to the buyer for a con- 
sideration called the price.” 
implied warranties are 


undertakings which 


Basically, the 
implied promises or 
such sales 
have no vitality outside 
Because the Uniform Sales Act 
codifies and clearly sets out the necessity 


accompany 
and, conversely, 


such sales. 


of a direct contractual relationship between 
their 
existence Ot 


legal 
this relation- 
ship is a condition precedent which must be 


buver and seller, or successors 


in interest, the 


alleged and proved by a plaintiff seeking re- 
implied-warranty theory.® 
the act expressly limits the persons 
who may as plaintiffs, 
suit 


covery on the 
‘Thus, 
for only the 
against his seller for 


qualify 


buyer may bring 


damages for breach of warranty. 


It is perhaps difficult for us to think of 
this privity of 
contract as a condition precedent, for writers 


contractual relationship or 
on the subject commonly refer to it as “the 
defense of lack of privity.” 
famous “citadel of privity” 
behind 


Even Cardozo’s 
, that 
which the detendant 


suggests 
it is a bastion 
may retreat rather than an essential element 
of the plaintiff's proof. However, contractual 
obligations in general, by their very nature 
and definition, bind only who are 
parties to the contract or their legal succes- 
and it 


those 


sors, has always been essential to 
the maintenance of any action on a contract 
that there be a direct contractual relation- 
plaintiff 
respect to the subject matter of the contract. 


ship between and defendant in 


2 Sale of Goods Act, 56-57 Vict., Ch. 71 (1894): 


Williston, Sales (Rev. Ed. 
'See Table III, 1957 
Pocket Part 1A Uniform 
‘Uniform Sales Act, Sec. 
Civil Code, Sec. 1721(2) 

5 See Dickerson, Products Liability and the 
Food Consumer (1951), pp. 105-107: Jeanblanc, 
‘‘Manufacturers’ Liability to Persons Other 
Than Their Immediate Vendees,’’ 24 Virginia 
Law Review 134, 146-148 (1937): Note, 16 
Cornell Law Quarterly 610 (1931); Note, 40 Har- 
vard Law Review 886, 887, note 3 (1927) 
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1948), Vol. 1. p. 1 
Cumulative Annual 
Laws Annotated 

1(2); California 


This, I believe, is the true reason why the 
overwhelming weight of authority in states 
which have enacted the Uniform Sales Act 
has insisted upon requiring privity of con- 
tract as a prerequisite to implied-warranty 
liability, I might note especially that Cali- 
foruia, although regarded as an exceedingly 
“liberal” jurisdiction, is a part of this vast 
majority, and our leading case of Burr vw. 
Sherwin Williams Company® is widely cited 
elsewhere as authority for the continued 
existence of privity. 


In this respect it is well to remember the 
express admonition of the Uniform Sales 
Act in all jurisdictions where it is effective: 
“This Act shall be so interpreted and con- 
strued as to effectuate its general purpose 
to make uniform the laws of states 
which enact it.” ° 


those 


Under the new Uniform Commercial Code, 
which seeks to modernize the Uniform 
Sales Act, the traditional privity require- 
ment has been only slightly amended. The 
rule is relaxed to allow 
against the seller by anyone in the family 
or household of the buyer, including a guest, 
if it is reasonable to expect such person will 
have some connection with the goods.” This 
still requires a direct sale from seller to 
buyer. No right to sue a remote manu- 
facturer is given. It is noteworthy that an 
originally drafted provision in 1949, which 
would have removed the traditional privity 
rule in cases of indirect sales by manufac- 
turers to remote consumers,” was rejected 
by the drafters in favor of the less radical 
change. 


there recovery 


It need hardly be emphasized that the 
drafters of this section of the Uniform Com- 
mercial Code are the leading authorities in 
the United States in the field of sales. In 
addition, the various drafts of the code were 
considered by a committee of this section of 
Corporation, Banking and Business Law, 
and the completed code was approved by 
the House of Delegates of the 


Bar Association.” As far as 


American 
these gentle- 
men are concerned, it 


seems inaccurate to 


say that there is anything like a strong tide 
®* Uniform Sales Act, Sec. 
Civil Code, Sec. 1789(1)(b). 

7 Ultramares Corporation v. Touche, 
170, 180, 174 N. E. 441, 445 (1931) 

§ 42 Cal. 2d 682, 268 P. 2d 1041 (1954) 

* Uniform Sales Act, Sec. 74: California Civil 
Code, Sec. 1794. See Porter v. Gibson, 25 Cal. 2d 
506, 512, 154 P. 2d 703, 106 (1944). 

1” Uniform Commercial Code, Sec. 2-318. 

1 Uniform Commercial Code (May, 
Draft), Sec. 2-318. 

2 Uniform Commercial Code, Comment, p. 9. 


69(1)(b); California 


225 N. Y. 


1949 
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in this country for the abolition of the 


privity requirement. 


I am not unaware that there are cases— 
particularly California cases “—which have 
in recent years held that the privity doc- 
trine is eliminated in the case of food. This, 
of course, is distinctly a minority view.* | 
am also aware that there is language in the 
Rachlin v, Libbey-Owens-Ford Glass 
Company ” that 
exception to privity 
volved. This 
reterred to 
no drug or 


case of 
there may be an 
medicine is in- 


saying 
where 
inadvertent dictum has been 
several although 
followed it. 
research discloses absolutely no 


times since,” 
medicine case has 
My own 
basis for the inclusion of the latter products 
in the limited exception; contrariwise, the 
reported drug cases “ 
the requirement of 


universally insist upon 
privity and, as | 
suggest in a moment, there are sound reasons 
and should not be 
food in any 
violent alteration of warranty principles. 


will 


why drugs 


with 


medicines 
lumped 


together such 


However, the point I would make pres 
is discarded we 
ire no longer proceeding under the Uniform 
Sales Act or, indeed, upon a 
heory at all. Consequently, where liability 
s imposed without privity, it inevitably must 


be imposed upon the basis of tort 


ently is that where privity 


contractual 
theory. 


Disagreement 
as to Basis of Liability 


In examining legal theories in practice as 
hey appear in recent product-liability cases 
is apparent that judges cannot agree as to 
hether the 


act or in tort. As a general proj 


basis of liability lies in con 


oOsitio1 


seems that either set of principles may be 
ipplied, depending upon which best fits 
circumstances of the particular case. What 
s more, the fact that a cause of action may 


] 


expressly based by the pleader in war 


inty will apparently not ter th 


] ] 


rom deciding the case pure 1 


rounds 


Klein v. Duchess Sandwich 
Cal. 2d 272, 98 P. 2d 799 (1939) 
Sanguinetti, 71 Cal. App. 2d 687, 163 P. 2d 470 
(1945): Ritchie v. Anchor Casualty Company, 
135 Cal. App. 2d 245, 286 P. 2d 1000 (1955) 

144 Williston, Sales (Revised Ed., 1948), Vol. 1 
Sec. 244 and notes 12-13. See cited in 
Wilson, ‘‘Products Liability,’’ Pt. I, 43 Cali 
fornia Law Review 614, 645-647 (1955) 

> 96 F. 2d 597, 600 (CA-2, 1938) 

See Klein v. Duchess Sandwich 
cited at footnote 13, at p. 277, and Coca-Cola 
Bottling Company of Puerto Rico wv. Hiram 
Negron Torres, CCH Food Drug Cosmetic Law 
Reports { 22,548, 255 F. 2d 149, 151 (CA-1, 1958) 


Company, 14 
Vaccarezza 1 


cases 


Company, 
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I feel there is a tendency to forget that 
there exist substantial bases of liability in 
these product-liability cases wherein privity 
of contract is not a requirement, and proof 
of such liability need impose no insurmounta- 
ble barrier to a proper claimant. Of course, 
I refer to the fact that outside the 
implied-warranty field remain the 
theories of negligence, 


even 
there 
negligence per se, 
misrepresentation or deceit, and ultrahaz- 
ardous activity. Unfortunately, we often 
find that these theories are confused with 
the implied-warranty basis of liability, and 
particularly in those 
the court has 


varranty cases wherein 
abolished the 
In most of these cases 


criticized or 
privity requirement. 
the cause of action sounds in negligence or 
these tort 


simply dressed up in warranty clothes. 


misrepresentation, with theories 


This is particularly 
tion with the 
privity 
where it 


apparent in connec- 
exception to the 
the “food” 
that the 
majority of decisions are talking about neg- 
| would 


foodstuffs exception to the 


so-called 
requirement in 


cases, 


seems tair to state vast 


ligence while using warranty terms 
suggest that the 
privity requirement is fundamentally a judi- 
cial recognition of the that 
a mouse or human toe or particle of 


arsenic has 


tact 


oby wous 
where 


glass or found its way into 


prepared food or drink, s me in the 


} 


chain of preparation has not used the stand- 


‘d of care which society can expect from 


It wou seem neither neces- 
ture Warranty con 


lit 


e liability in such 
ly 


situations wherein traditional negligence stand 
ards are adequat oO < \ hh Zarre 
like the 


Michigan court in tl : of Hertzler 7 


happenings 


Vanshum, volvin vheat flour containing 
arsenate f isure in 


Torcing 


Russo 1 Verck & Company, 138 F. Supp 
147 (Bc BR. i 1956) Wechsler v. Hoffman-La- 
Roche, Ine CCH Food Drug Cosmetic Law 
Reports { 22.240, 198 Misc. 540, 99 N. Y. S. 2d 
588 (1950): Dumbrow v. Ettinger, 44 F 
763 (DCN. Y., 1942) 


‘See, for example, the 


Supp 


language in the re- 
cent Michigan Supreme Court opinion in Spence 
1 Three Rivers Builders & Masonry Supply, 
Inc., 90 N W 2d 873, 878 (Mich 1958) 
‘ there is authority for treating actions of 
this kind based upon implied warranty by the 
manufacturer as they explicitly 
grounded upon negligence 
* 228 Mich 116 123, 200 N 


(1924) 


though were 





jury is a wrong in the nature of a tort, and 
not a mere breach of contract to be counted 


on in assumpsit. Plaintiff's case, in its 


last analysis, is bottomed on negligence. 


which may 
cases, there 


a demon- 


In another 
be called misrepresentation 
would also seem no necessity of 
privity. Here the injured party 
reliance upon an express rep- 
him in the form 


category Of Cases, 


stration of 
is claiming 
resentation which reached 
of advertising or sales literature or via the 
manufacturer’s label. If, in fact, the product 
has failed to perform as advertised, it would 
appear that the tort concept of misrepresen 

relied upon although the 


brought in terms. 


tation is being 


action may be warranty 


An example of this is our California case 
of Free v. Slu 
hich contained a printed guarantee ot 
held that this 


manutacture! 


1 
involving a soap package 
whicl 
guarantee 


be yond rit 


quality It was 


} 
t 


reached from the 


dealers to the ultimate user. 


] 


It is, tl fore, legally and socially unneces 


sary warranty concepts with 


other liability may be im 


heories whereby 


posed in allegedly detective 


products remedies, 


aS @€Xpal dec 


cision, ualizing 
the positio t ] in art in 


{ this 


field ho who have following the 


] 


developme1 f the applica 


loquitur California know 


zation of this doctrine 


he plaintiff in meeting his burden of 


to require the defendant to come 


with explanatory evidence 


developments there seems 
yy the entire basis 


liability by the piecemeal abolition 


the privity re 


ted products Such 


juirement in the case of 
destruction not 


} 
an established 


effect but a 


does unnecessary violence to 


1 


legal principle, but is also in 


disguise for those who would 
Vague notions oft “public 
logical 


problem is that 


traditional functior 


“public 


legal standard at all, but is ly a judi 


cial conclusion hinging upon an emotional 


reaction the immediate fact situation, A 


undefined “public policy’ 


“seductive cliché” 


resort to a vague, 


is a use of the and is 


remarkably similar to the resort to “patrio 


tism” or “motherhood” 
ments have failed. 


when all other argu 


287 Cal. App. 2d 933, 197 P. 2d 854 (1948) 
21 Letter from Dr. Austin Smith to Dr. J. C 
Geiger, former Public Health Officer, City and 
County of San Francisco, State of California 
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To the practicing lawyer, the distinction 
between contractual and tort theories is one 
of crucial importance, for as lawyers I be- 
lieve we can agree that this is an uncharted 
area where purity of legal development is a 
matter in the public interest. If liability 
without fault is to be imposed in 
product-liability cases, the basis for the im- 


these 


position of such liability should be clearly 
stated. Judicial decisions in this field should 
rest upon a solid foundation of legal theory 
whereby a degree of predictability may be 

practitioner and for 


available both tor the 


the manufacturer whose management de- 
cisions may in a large part be guided by an 
evaluation of these liabilities. For example, 
in the pharmaceutical industry where medi- 
cal advances place newly developed products 
on the market, with the 
inherent in those management 
would certainly re position if 


held to an absolute insurer’s liability. 


accompanying risk 
products, 
evaluate its 


Dr. Austin Smith, editor of the Journal of 
American Medical Association, recently wrote 


“We all see in the decision [in the Cutter 
case] a stepping stone to the creation of fear 
take 


so great that companies may no longer 


developing new substances, re- 
unwilling to try 
of liability and practicing 
afraid to 
drugs for fear of the slight risk that may 


develop unexpectedly.” 


Anothe r 


a risk in 


searchers may be them on 


patients because 


doctors may become give newer 


recent edito states: 


“Today’s pharmaceutical research has come 
crossroad at which manufacturers and 
decision as to 


$127 


vernment must make a 


which way it will turn. Involved is 


pharmaceutical manu 
National 


million appro- 


before 


million—this year's 
and the 
Health’s $219.2 

budget which is now 
the Congress for approval. The 


facturers research budget 
Institute of 
priation in the 
manulac 
turers’ budget is for their own selected pro- 
while the N. I. H allocated 
for cancer, mental, heart, allergy, 
All of these 
health research projects are hanging on two 
littl ‘Implied Warranty’.” 


jects, funds are 
arthritis, 


yy, dental and general. 


neurol 


words 


I would suggest that the confusion of tort 


and contract theories of warranty resulting 


in “liability by public policy” is peculiarly 


undesirable in the case of medicines and 


drugs. The imposition of absolute liability 

which would result therefrom can have none 
? Editorial, 

June, 1958. 


Central Pharmaceutical Journal 


, 
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of the accident-prevention effect which might 
One often 
reads, particularly in the foodstuffs cases, 
that “public policy demands that responsi- 
bility be fixed will most effec- 
tively reduce the hazards to life and health 
inherent in defective lucts I 
the market.”* This 


manufacturer can take 


be expected in other industries. 


wherever it 


that reach 
that the 
measures to prevent 


pre 
prom 


presupposes 


a recurrence of the injury. 


Che pharmaceutical industry’s production 
2 ; 


Ire ady 


subject to the strictest regulation 
not only by state and federal legislation and 
also by the 


standards which these 
] 


is a 


inspection,” but traditionally 


exacting manutlac- 


upon themselves Salk vat 


turers impose uj] 


cine was produced under the most advance 


| 
lical and scientific techniques of the tin 


pharmaceutical 
] 


done 


manutactut 


Food, Drug, and Cosmet 

Stat. 1040-1059 (1938). See Salthe State 
Drug and Legislation and 
ministration,’’ 6 Law 4 
lems 165, 167 (1939), for nmary 
legislation in this field 

Public Health 
on Salk Poliomyelitis 
p. 83 


Cosmetic 


Contemporary 


Service Technical 


(June 


Rept 


Vaccine 1955) 
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deleterious to health, 
definition is omitted in the 
case of \ drug is adulterated only 
if it fails to meet accepted pharmaceutical 
standards. recognition that 
drugs may contain substances 


which is 
broad 


drugs. 


substance 
but this 


This is a tacit 
many valuable 
thing to re- 
chicken 
to insist that penicillin 


be totally free of p tial effect 
fear of 


of potential injury.“ It is one 
that sandwiches 


and 


quire contain no 


bones another 
adverse 


before it n ted without 


liability. 


Legal Confusion—Cause of 
Uncertainty Among Manufacturers 


basic 
is a con 


warranty 


int 
arug 


cepte d 


essed 





The number of theories of recovery open 
to a claimant’s counsel in this field is 
limited only by his ingenuity. The choice of 
weapons is already with the plaintiff; the 
require that the 


needs of justice do not 


defendant be totally disarmed 


Conclusion 


In the event the privity requirement were 
abolished in drug cases, what would som«e 
of the effects be? 

First, this 
important 


repeal of 
Sales 


judicial 
Uniform 


would be a 
an part of the 
Act for the 
ment that privity should be abolished, any 
from the overwhelming 
should be left to legislative 


Clarification by statute is certainly 


Even assuming sake of argu 


departure weight 
of authority 
action.” 
determination by 


preferable to piecemeal 


judicial de cision. 

overthrow ot 
diation of the contractual 
What is the new 
contract theory is gone? If, 


Second, privity means repu 
liability. 
liability if the 
as in the Salk- 


basis is ex 


basis of 


basis oT 


negligence as a 
out, the only other 
foundation is “public policy How do you 
define it? What Is this the 
achieve stability 


vaccine cases, 


pressly ruled possible 


does it mean: 


way to predictability and 


and purity of development in the law: 


Third, once the essential element of privity 


is eliminated in suits against the strictly 


regulated pharmaceutical industry, there seems 


to be no reason for not eliminating it in all 


SCIENCE RECORDS REACTIONS OF 


\ new scientific device, the automobile 
driving simulator, is now technically 
practicable to record the effects of 
various stimuli by auto 
mobile drivers. The Public Health Serv 
ice of the United States Department of 
Health, Education, and Welfare 
ported that this device will provide in 
formation on the 


on 


and 


responses to 


has re 


effects of drugs and 


tranquilizers driving 


the 


pertormance, 


nature and cause of fatigue in driv 


ing and its effects, and the reactions of 


Various situations 


could 


drivers to emergency 


Information also be gathered on 


driver behavior in relation to automobile 


design and various highway stimuli 


| his 


reproduce various driving situations. A 


device will make it possible to 


system of television cameras and screens 


2” See, for example, the language in Deshotel 
v, Atchison, Topeka & Santa Fe Railway Com- 
pany, 50 A. C. (No. 18) 601, 605-606, (1958); 
Lombardi v. California Packing Sales Company, 
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suits against any manufacturer, regardless of 
product. 

Fourth, the practical result would be the im- 
position of absolute liability upon the re- 
mote manufacturer. In the drug industry, 
this would be disastrous in the real 
—the public an interest in obtaining 
newer and better drugs as soon as the po- 


sense 


has 


tential benefits outweigh the inherent risks. 
The always present, 
but society 
this in return 
cordingly, if drug 
held hable without 
tedly will be 
will be 


risk aspect has been 
accepted 
Ac- 


can be 
undoub 


has always willingly 
for medical 
manufacturers 
fault, 
harnessed 


progress. 


research 
and new 


released slowly and hesitantly, 


pre ducts 


During the last few years I believe that 
I have come to know the pharmaceutical in- 
dustry well enough to sum up how th 
feels regarding its liabilities 
the be interpreted fairly 
the the manutac 
If a manufacturer is careless or negli 


gent, the industry should accept responsibility 


entire industry 


It wants laws to 


for both consumer and 


turer 


If for any reason a product is not properly 
tested, there should | 
tor any harm that But 
product is manufactured without 
Is prope rly developed and teste 


manufactured or 
liability results 
where a 
negligence, 
with the best scientific know] 
and fully complies witl 
all applicable government regulations, a manu 
facturer should not be held liable solely by 
application of the doctrine of implied warranty 


[The End] 


in accordance 
edge then available, 


AUTO DRIVERS— 


the 
wheel of a standard 
highway situ- 
to which he 


is used to confront driver, who will 
be sitting behind the 
automobile, with various 
conditions 
the 
turning 


and 


ations and road 
sensations ol! 
be repro 


the test 


respond. Even 
and 
duced the 
automobile itself. 


All the 


possible to record 


must 
accelerating will 


on screen on 


during experiment it will be 


the ac 
With 


information 


and measure 
tions 


out 


and reactions of the driver. 
the 
available 


any risk to driver, 
on the 


during those split seconds be- 


will now be reactions of 
a driver 
fore an accident 

The results of these experiments should 
be of great value in improving driver regu- 
lations, highway and automobile design and, 


most important, the prevention of accidents 


CCH Food Drug Cosmetic Law Reports { 22,403, 
112 A. 2d 701 (R. I., 1955): Smith v. Salem 
Coca-Cola Bottling Company, Inc., 92 N. H. 97, 
25 A. 2d 125 (1942). 
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The Second Injury Laws 
By W. J. MAXWELL 


member or organ heir employment, 
Maxwell is the assistant manager of sulting in rmanen tal disability. 1 
Claim Department, Socony Mobi physical | al red by these laws 
Company, In¢ New York, New ‘ ho whicl I ost likely to affect 
wrk. He read this paper before th I rt for yment They are 
enth Annual Medical Meeting of the | ] 
my Mobil Oil Company and aff 
yi pante 
Association Industrial aw n su Cc; 1 rious problem 
Journal / January, 1959 YY nted in det nit he extent of priot 


subsequent in 
determine 
,ECOND-INJURY fund laws have been 


1 into many workmen’s compen 


enacte 


ation laws, and are designed to facilitate 


employment of the physically impaired 


oviding that their prospective employ 
| be hable on | 


1 
! 


y tor 


by an injury wl 


ised 
eir employment, 
] t 


existing permanent 
impairment. The balance of any 

sation which may be due as a resul 
ombination of both disabilities is payable 
out of the second-injury fund hicl 
dustry, < whol 


mdi ly 
mairectly 


Under work: 
inite rela 

% disability 1 
injury and tl 


pavable the ¢ ater the disability, 


t 


compensation payments are made hus, if | 


an employee wl hi reviously lost an 
1 ' 1 el] 
arm loses the secor arn ne course Of nis 


npensatio1 


loss of 
are created 
All empl Vel 


person because 


| lity 


iabi 
The most common t md-injury sion covering 

fund laws are those that cover employees’ Jaw js “An 

who have lost, or lose the use ot, an arm, compensation 


1 


hand, foot, leg or eye and who subsequently ing the emplovme1 


suffer the loss, or loss of use, of a similar her disable 


Second Injury Laws 





special disability fund” (Chapter 872, Laws 
of 1945). Other significant and 
provisions are contained in the 


revealing 
preamble 
embodied 


or declaration of legislative policy 


in the law. For is declared to 
be the 


in the state who works for 


instance, it 


legislative intent that “every person 
a living is en 
titled to a reasonable opportunity to main 
tain his independence and self-respect through 
has been physi 


seli-support even after he 


disease.” 


that 
reasonably, equitably and 


injury or 
de clare d 


handicapped by 
Further, it has 


plan which will 


cally 


been “any 


practically operate to break down hindrances 


and obstacles to employment of partially 


disabled persons honorably discharged from 


our armed forces, Or any other pl ysically 


handicapped persons” is of vital importance 


to the state 


lwo most important principles are en 


bodied in this law—first, that the injured 


worker who had a previous physical impair 


ment should be paid the full compensation 


to which he would be entitled for the re 
sultant 


t 


permanent disability and, second, 


hat the employer should be liable only for 


mpensation tor which | would have 


1 . 
Mabie fk 


“Permanent 


physical impairment” was defined to mean 


“any permanent conditio1 revious 


or disease, o1 iv co 1 con 
which is or is lil 
: 


to employment.’ 


1] 
permanel physically 1m 


his employment 
incurs rccupation lisease | 


lisabled 


thereby permat 


ave been, 
] 


and medical benef 


disability, but the employer 


ance Carrier 1s made liable 1o1 


and medical benefits only for 


ition 


104 weeks All payments beyond that ar¢ 


] 


a liability of the special disability fund. If 


accident o1 mal diseas« 
in death and it be 


death 


occupati 
determined that 


would not have occurre: 


injury o1 


existin permanent im 


except for such pre | 
pairment, the employer or carrier shall pay 
for the funeral expense but shall be reim 
bursed by the spe cial disability fund for all 


payments made after the first 104 weeks. 


under this law, 


importance in de- 


noted that 
testimony ts ol 


It is to be 
medical 
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termining the existence of a prior “perman- 
nent physical impairment” and also the 
permanency and extent of the disability 
following the subsequent injury. It is also 
of importance in determining whether the 
disability caused by both conditions is ma- 
terially greater than that which would have 
resulted from the subsequent injury alone. 


Tests to Be Applied 


Che tests which must be applied in order 
to determine whether we are entitled to the 


benefits of the special disability fund are 


as follows 


First, the 


current occupational injury oF 


disease must result in some degree of per 


manent disability requiring payment of com 


pensation in excess of 104 weeks. 


Second, the 


following questions must be 


answered affirmatively: (1) Did the employee 


have a permanent physical impairment prior 


he current permanent occupational in 


(2) If so, did the employer 


of the permanent impair- 


current injury or disease? 


such permanent physical im 


pairment bstacle to employment to the 


extent tl (a) it limited the 


types or em 
to the employee and/or (b) 


necessitated job placement and/or work 


pertormance standards which took into con- 


sidera L Tie 


impairment 


aggregate permanent disability 


om the accident and _ the pre 
ty must be substantially greater 
h would 


have resulted from 


disease alone 


urth, if death results, it must be shown 
| Was an association between the 
ysical impairment and the in- 


} 
] 


deat 


h—a permanent physical 
kind 


would not have occurred 


without which the 


all such cases is 


ie insurance carrier. 


“permanent physical impair 


I gave you the defini- 
the legislature. This 
broad and, as a result, 
had to decide in many cases 
within 


her o1 a condition is one 


the meaning of the law 


Clarifying Court Decisions 


Some of the 


conditions asserted were 


gall-bladder 


hypertension, 
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arthritis, Buerger’s disease, 


condition, diabetes, essential 





epilepsy, peptic ulcer, limp, old age, Paget’s 
disease, coronary diseases and dizzy spells 
Two decisions of the courts did much to 
clarify the requirement of the employer’s 
knowledge and consideration of the pre 
existing impairmant as an actual or potential 


handicap or hindrance to employment 


In Zyla v. A. D, Juillard & Company, 1951 
1952 WorRKMEN’S COMPENSATION LAW RI 
7 1127, 277 App. 604. 

does no 


“The statute 


PORTS Div. 


Bergan said 


press terms require that the parties know 
the existence of the permanent physical 1m 


pairment. But the knowledge on 


t the employer, though not 


employee, is required by 


Statutory 


tormula Phe 
the possession 
1 


employer 1s 1m] 


employee 1s 


nt 


yinen Is 


barriers 


that c 


speci il 


disabilitice Ss 


plac ement 


I 
lows: (1) pre-employment or pre 


) 


examinations; (2) re¢ re-eXaminations 


Second Injury Laws 


at specified intervals or on the shifting of 


an employee from one job to another; (3) 


complete written analysis of the findings 


elicited by competent medical authority set- 

and extent 

ailments which are, or are 
| hind 


likely to become, handicap , hindrances, or 


ing forth (a) the exact nat 


ot defects o1 


hetarl 
obstacles to 


employmen statement 


outlining the existing limitations 
in employment, (c n ion Of opin 
defe ct or 


lisablement re- 


ion as to tl ne! f such 
ailment, 
sulting 





that the claim 
proper charge against the special disability 


fund. 


tion board decision, was a 


In Ghirardi v. Mack Manufacturing Corpo 
ration, 1953-1954 \WorKMEN’sS COMPENSATION 
Law Reports § 1614 (N. Y. App. Div.), the 
claimant was examined by a company 
physician, who found that he was suffering 
from “essential hypertension” and who noted 
in the that his blood 
He also noted there 
“advised to go to his 


company records 
190/90 


claimant was 


pressure was 
that the 
own doctor regarding blood pressure.” Not 
this notice, the claimant 
struck his 


suffered a 


withstanding was 


hired. Six years later, he head 
and 
thrombosis and left hemiplegia 
further that 


had come 


while at work cerebral 
Chere was 
proot be fore this accident the 


claimant frequently to the first 
aid room, complaining to the company nurse 
occasion told 


‘| here 


ot headaches, and had on one 
her that he had high blood pressure 
that 
brought on the paralysis, it had been essen 
tially 
pensation beyond 104 weeks was chargeable 
fund 


was evidence while the accident had 


caused by the blood pressure. Com 


rie special Che record indicated 
that the 


the employer and had 


high blood pressure was known to 
been considered at 


the time of hiring 
1953-1954 


REPORTS 


WoRK 
© 1067 
son of the employer 
Paget's Dis 


In Fields 7 thowsk 
MEN’S COMPENSATION LAW 
(N. Y. App. Div.), the 
knew that the employee had 

knew that 
troubling the 
The special disability 


held responsible atter 104 


as¢ The emplovet some com 


plaint with his bones was 


laimant fund was 


veeks or com 


pensation rhis when read witl 


} 


decision, 
¢ opinion in the Souers case, cited above, 
leaves some doubt as to whether the exact 


diagnosis of the pre-existing physical im 


pairment must be known to the emplovet 


It would appear, however, that to know the 
diagnosis makes the employer’s case 
In the Fields case 


son did know the exact diagnosis 


Physical 


disability 


exact 


stronger the employer’ 


examination with discovery of 
should 


sate placement in employment, not for arbi 


serve for correction and 


dismissal. Correction is the 
Selection § of 


trary primary 


purpose employment com 
patible with existing conditions is the se¢ 
Only 


and are of a 


ondary purpose when defects cannot 


be removed nature making 


continued work hazardous to the patient o1 


his fellow men should employment be barred 


If disease or disability is found, employ 
ment should not be allowed without knowl- 


edge on the part of the examining physician 
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of the nature of work involved. The mere 
statement that a man’s job is “laborer” 
means little. He may be required to climb to 
high places, exposing himself and others to 
serious injury because of existing disability 
whereas work on ground levels might be 
entirely proper. Full between the 
doctor and supervisor is needed. 


discussion 


Deformity or limitation of motion in any 
part of the body should be recorded. The 
description should be accurate, to prevent 
an unfair claim alleging change through a 
If it is preferred not to 
rate the disability percentagewise, then ac- 
curate degree of normal motion 
should be so noted and the fact that it is 
Sears should be noted, with 
purposes in 


subsequent injury. 
loss in 


permanent 
measurement for comparative 
the event of a claim alleging change becaus« 


of injury. 


Our law department, in a memorandum 
by Messrs. McCracken Knox, 
dated January 28, 1952, detail 
the handling of employee medical records ot 
an applicant for employment and in cases 


Lowe, and 


covered in 


where a medical examination is made of an 


employee at the request of any company 
whether the em 
ployee is physically fit for a particular serv 


travel, 


department to determine 


ice (such as advancement, foreign 


return to service after prolonged absence 
The handling of the 
also outlined in the 


unde 


due to illness, etc.) 


medical record was 


event an employee asserted a claim 


workmen’s compensation 


One situation not covered appears to be 


that in which an employee voluntarily sub 
mits to periodic re-examinations. In 
ot the disability fund law ot Nev 
York State, it appears most important that 
the handling 


of health information obtained by our medi 


view 


special 
instructions also be issued for 


cal department in this or any other mannet 
I feel it is of the utmost importance that out 
medical department, in all cases when a 
permanent physical impairment of an em 


ployee comes to its attention, attempt to 


obtain consent from the employee to disclose 
the information to his department head o1 
supervisor. If the 
disclosed by the 


diagnosis is not 
perhaps the 
as to which organ or function of the 
While there 


be a question as to the need of the 


exact 
physician, 
advice 
body is involved would suffice. 
may 
exact diagnosis being disclosed, there is no 
question but that knowledge and considera- 
tion of a permanent physical impairment on 
the part of an employer must be present if 
he seeks relief from the special disability 


fund, [The End] 
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The Self-Employed Individuals’ 
Retirement Bill of 1959 


By CHARLES K. POLISHER 


This article—reprinted from the April, 
1959 issue of TAXES 
discusses pending legislation which 
encourages the establishment of volun- 
tary pension plans for the self-employed 
The author ts a member of the law firm 


of Edward N. Polisher, Philadelphia 


The Tax Maga- 
zine 


NCE AGAIN, a proposed “self-pension”’ 
bill has been submitted to the Congress 
its consideration, thus opening another 
effort 


Since the introdt 


in an extended which be 


than 20 years ago 


tion of the qualified deferred compensati 


existed a 


the tax treatment under 


plan, there has gross 


inequity 
afforded 


vage earners or salaried employees eligible 


federal law 


to participate in qualified deferred compen 
sation plans and self-employed persons. The 
first important step taken to amellorate this 


condition occurred in 1939, when a 


ot doctors formed 


cause of its charac 


a corporation for fe i nce tax 


lering employees 


then 


poses 


rene 


¢ corporation 


1 
benehits ut 


ver 
1GCT 
} 
I 


vhich they h 
virtue 
Kintne 
application has been limited, because the ( 


follow the 


clation has beer 


judicial decision~ i 


missioner retused to decision 


he Treasury 


cated that it 


Department has 


since ind 
will publish favorable regul 


ions on this subjec 


Subsequently, private individuals, some 


times as spokesmen for organized groups 


problem 
1947," 
165 rf 


proposed various solutions to the 
Nicholson 


have enlarged 


First was the Plan, in 


which would Section 
154-2 ustc { 9626, 216 F. 2d 418 (CA-9) 
* Rev. Rul. 56-23, 1956-1 CB 598 
33 American Bar Association 
(1947) 
‘44 American Mercury 345 (March, 
533 American Bar Association 


(1947). 


29 


Journal 302 


1947) 


Journal 1001 


Retirement Bill 


the 1939 Code to include selt employed per- 
and Rudick® Plans, 


suggesting alternate approaches 


then the Silverson * 
both in 1947, 
to the subject 


sons, 


1951, identical bills were 
House of 


the Congress and 


Finally, in intro 


duced in the Representatives of 
reterred to the Ways and 

Means Committee by Representatives Reed 
1951 until the present 
modified versions the Keogh bill, 
sponsorsl , have been con 
House of Representatives 
Ways and Means Committee—in 1952, 1953, 
1956 and 1957. None of these 


and Keogh.’ From 
time, 
inder varving 
sidered by the 


TOSS 


Was evel 
witl 
the ef 


a number ¢ 


had 


Department w 
consistently opp 1 to the 
i bill fearing substantial loss « 
vhich, in 1958, was estimated to h 


d and 


Che insurance 


pension 


to extend the 
} could be 
to include lite 


industry 


MOC1 


} 


broaden the 
The National 
always took a 


mm concept be - 


1947 


solutions chat 


From features 


radically 


proposed 


result of pressure from tl sources 


H. R. 4373, 82d Cong 
H. R. 4371, 82d Cong 
’ Hearings Before the ( 
and Means on H. R. 10 
1955), p. 1 


Ways 


Sess 


ommittee on 
(84th 


Cong 1st 





example, the proposed annual deductions 


were gradually reduced from the lesser ot 
25 per cent of earned net income, or $10,000," 


10 per cent of net income 
000." = The 


yposed amounts which could be accumu 


to the lesser of 


irom seli-employment, or $ 


d during a lifetime were not originally 
first to 
first, the 


non 


were whittled down 
to $100,000." At 


limited, but 
$150,000." then 


investment proposals were limited to 


assignable government bonds paying in 


1 per cent,” expanded to include 
investment programs as unde 
later inclt 


trusteed by 


I 
plan,” qualified to inc 
fund a bank, provides 
as invested in anything 


enlarged to include retirement 1n 
ce contracts and anything permitted 
yy the trust instrument and local law,” ex 

d include life 


payment of pren 


Insurance, 


insurance 
permisst 


invest 


eat 


Revenue 


deduction. 


' 
e selt-employed in 


Amount of 


‘ + ¢ 


an annual deduction 


amount equal to tl 
See footnote 4 
H. R. 9 and H. R. 10, 85th Cong... 1st Sess 
H. R. 4371 and H. R. 4373, 82d 
(1952) 
H. R. 9 and H. R. 10, 
(1957) 

See footnote 4. 
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Cong 2d 
Sess 
85th Cong lst Sess 


“$2,500 or . . . 10 per cent of his net 


earnings from self-employment.’ 


918 


If he has attained the age of 50 prior to 
January 1, 1959, this limitation would not 
be applicable In its stead, the self-em- 
ployed person could increase the limitation 
by one tenth for every full year which he 
has attained over the age of 50, determined 
as of January 1, 1959. 


Maximum lifetime contributions. — The 
lifetime limitation for aggregate deductible 
contributions to a retirement fund would be 
20 times the maximum annual deduction of 
$50,000. In the case of who 


$2,500, « one 


has participated in a qualified employee plan, 


however, the figure ‘20’—for purposes of 


determining the lifetime limitation—would 
have to be reduced by the number of vears 
which 


nonforfeitable 


f service f the individual were 


‘essary to obtain money o1 


lager 


e qualified deferred compen- 
! 


In addition, there is a pro 
limitation, which would 
tor any ts 


tax] 


paye! 


Eligibility. 
ned 

under Section 
members of religious 
are included. 


ly receiving m¢ 
deterred ¢ 
be qualifie d 


1 1 
Self-employment 


made to a re 


] 


a restricted re 


fund * 


a bank as trustee 


retirement compre 
and a 
reement, under wl » terms: 


member “assign (or 


his interest 


f 
i 
lesignate one 


i371 and H 1373, 82d Cong., 1st 
ted at footnote 11 
10, 84th Cong., 1st Sess 
R. 10, 86th Cong., 1st Sess. 
posed Code Sec. 217. 
Proposed Code Sec. 405 


(1955). 


(1959), pro- 
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beneficiaries in the event of his 
direct the trustee to trans- 
interest to another restricted 


or more 
death, or .. 
f entire 
retirement fund 


ter his 


would become 70 years ot 
trust l 
1 


(2) Before he 
age, his entire interest in the 
be distributed to 
the purchase of an 
not provide life insurance 
which would then immediately be distributed 


him or applied toward 


annuity, which would 


protection and 
to him. In the 
» have his entire 
distributed before h 
the latter case, the 
uuld be 
t less than 10 
amount would have to be distributed to him 


each taxable ar beginning with the 


alternative, he might elect 


interest in the 


attains age 


determined at 


thet per cent 


¢ 


ttained ¢ Age 


year in which he a 


® Proposed Code Sec. 217. 


Retirement Bill 


’ 


instrumentality of any of the foregoing”; or 
in “stock in a regulated investment com- 
pany meeting the requirements of section 
851.” The investment powers of the trustees 
would also permit t 
count in the plan of a member of an annuity 
amount certificate which 
provided only restrict 


he purchase for the ac- 
on his life or a face 
ed retirement benefits. 

The provisions of 
J, Sections 641 


estates, trusts and beneficiaries would not 


Part 1 of Subchapter 


and following, relating to 


1 ’ ' 
be applicable with respect to restricted re 


tirement funds, so long as they 


on 501(a). 


were exempt 


trom tax under Secti 


Restricted Retirement Policy 


In addition 
a restricted retirement fund, the ould be 
rement 


wiment or 





until they were properly identified in what 


manner the regulations would subse 


quently prescribe 


ever 


Tax Consequences 


Restricted retirement fund.—In 
| fair 
a restricted 


general, 


the amounts of money or the market 
received from 


would be includable in the 


value of property 


retirement fund 
gross income of the member for the year in 
If, however, a por 
deposit deduction 
excessive, that 
excluded from the 
although the 

excludable 


which it was received.” 
m of the retirement 


Were disallowed as excess 
would be 
that 


attributable to it 


gross 


amount 


income in year, income 


would not be 

This 
the excess contributions 
trustee.” If he 
much, to 


income exclusion would 


trom gross 
only apply if were 
returned 
had deliberately 


create an 


by the 
deposited too 


promptly 
excess, everything on deposit as 
of the year in which the excess contribution 


was made would be includable in his gross 


income for that year.” 
were dis 


be in 


annuity itself 


part of its 


If an 
tributed, no 
cluded as 


contract 


value would 


income in that vear if it 


gross 


were a proper annuity as described above 


fund knowingly en- 


transaction, 


If the trustee of a 
gaged in a prohibited 
thing to the participant’s credit in the fund 
would be ach mem- 


ber ot a 


every- 


taxable in that year. E 
restricted retirement trust 1s 


considered, for purposes of “prohibited trans- 
the trust as to that 
benefit. A pro- 
described as one in 
“lends any part 

fund” to the 


“any 


actions,” the grantor of 


portion set aside for his 


hibited 


which the 


transaction is 
trustee (1) 
the corpus or income of the 


grantor; (2) pays to the grantor 
compensation for personal services rendered 
fund”; (3) 
available on 


grantor; or (4) 


to the “makes any part of its 


rvices a prefe rential basis” 
to the 


fund any 


“acquires for the 


stock, securities or evidences of 
stock, s¢ 


pe to the 


indebtedness from, or sells any 
curities or evidences of indebted ess 


grantor 


The 


would 


transaction” also 


would 


term “prohibited 


encompass anything which 
fund to cease to meet any of the 


plan 


cause the 
requirements of a 
(failing to 


allowing the 


proper retirement 


have a bank as the trustee or 
interest to be assignable) or 


“any failure to comply with any provision 
of the 


section (c) 


trust instrument required” by sub- 


*1 Proposed Code Sec. 78 
= Proposed Code Sec. 405 
Proposed Code Sec. 78 
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As to basis, the bill provides: “The ad- 
justed any in a restricted 
retirement fund shall be zero.” ” 


basis of person 


Restricted retirement policy.—According 
to the bill, any amount received under a 
restricted retirement policy shall be taxed 
under Section 72 of the Internal Revenue 
Code as if it were an annuity. 


\ new subsection would prevent the ap- 
plication of Section 72(e)(3) to a lump sum 
received under a restricted retirement policy, 
since a rule would be provided for certain 
total distributions. Another new subsection 
would provide that any amount received be- 
fore the starting date should, not- 
withstanding 72(e)(1)(B), be in- 
cluded in the recipient’s gross income for 
received to the 


annuity 
Section 
the taxable year in which 
extent that such amount, plus all amounts 
theretofore received by all persons under 
such policy and includable under that sub- 
aggregate 
amount allowed as a deduction under pro- 
posed Section 217 with respect to the policy 
for the taxable year and all prior taxable 
When an individual received amounts 
in excess of the deduction previously al- 
lowed existing Section 217, such 
amounts would be taxable under Section 72 
It would also be provided that, in comput- 
ing basis under Section 72(c)(1)(A) and 
(e)(1)(B), no amount should be taken into 


section, did not exceed the 


years 


undet 


account which had been allowed as a deduc- 
Section 217; 


tion under proposed neither 
would there be taken into account for such 
portion of the premiums or 
properly allocable to 


other than the cost of restricted retirement 


purpose any 


other consideration 


benefits, as defined 


Basis would not be increased, for example, 
by the portion of premiums paid 
would be attributable to the cost of provid- 
ing life protection. Basis would 
have to be properly adjusted, however, for 


which 
msurance 


which treated as income 


provisions and which were 


borrowings were 


under the new 
Thus, if the insured borrowed from 
part of the value of the 
restricted retirement policy not in excess of 
the current annual premium but did not 
repay such amount in full within 12 months 
after the due date of such premium or bor- 
amount in current 
annual premium or borrowed an amount 
which was not applied to the purchase of 


repaid 


the insurer any 


rowed an excess of the 


the current annual premium, his basis in 


such restricted retirement policy should be 
** Proposed Code Sec. 405. 
*5 Proposed Code Sec. 78 
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the amount which taxed 
as a distribution and 
No adjustment to basis 


he amount of borrowings would not 


increased by was 


subsequently repaid 
would be required 
where t 
be in excess of the current annual premium, 
would be applied to the payment of tl 
rent annual premium and would be repaid 


n full within | 


le Cul 
12 months after the due date 
yf such premium. 


_ 


As to lite Insurance proceeds payable 
[ insured, to the 
ie cash-surrender value of the 


prior to the 


reason of the death of the 
that t 
immediately 


] 


extent 


policy, 
+} 


death ot 


ie insured, was exceeded by such proceeds, 


the excess would be treated under Section 


101 in the normal manner provided for pro 
death If any 


insurer dur 


ceeds payable by reason of 
was borrowed from the 


would be 


money 


ing the vear, it taxable in that 


vear unless it was borrowed to pay a pre 


policy and repaid within 12 


date 


mium on the 


months after the duc f that premium 


If any portion of the value of a restric 


policy was used to purchase other 


restricted retirement benefits, then the en 


tire cash-surrender value of the _ policy 


would be treated as an amount received 


policy and be taxed as such, ex 
that 


“irrevocably 


under the 


cept to the extent the value would be 


within 60 days converted into 
a contract which provides only . = re 
] 


stricted retirement benefits.” 


Che references to the taxation of money 
borrowed on policies would not be applicable 
total 


plied for benefits other than restricted re 


where the amount borrowed, or ap 


tirement benefits, “does not exceed the cash 


surrender value at the time the policy (or 


Retirement Bill 


a predecessor policy) became a restricted 
retirement policy.” 

If the insured had assigned, or agreed to 
assign, any portion of the value of the policy, 
the entire cash-surrender value of the policy 
at that time would be treated as an amount 
received under the policy, and taxed ac- 
cordingly. 

If the insured had died prior to the age of 
70%, the entire 
restricted retirement policy on his life would 


cash-surrender value of a 
an amount received under the 
Exception, 
that 
“applied to 
annuity tor his sur 


be treated as 
policy, and taxed accordingly. 
would be made for 
value of the 


immediate 


however, portion 


of the cash policy 
provide an 
viving spouse which will be payable for het 
term 
beyond her life expectancy).” 


lite (or for a certain not extending 


If an amount was to be taxable as “re 


ceived” (under prior definitions) prior to 


increase in tax for the 


received 


the age ot 64 2 the 
amount 


110 per cent ol the 
th 


vear in which the 


would not be 


Was 


less than 


aggregate increase in taxes tor 


and the four 


~h would have 


immediately preceding years, 
resulted if such ame 


been included ratably over hose 


If the self-employed person 
Deen allowed deductions under Section 


a number of years less than 
t number, rather than 


bust be usé¢ d 


at lesser four p 


eding years, 


Where a selt-employed individual would 


receive his entire interest under all of his 


] + 


ricted retirement tund and 


attaining the 


] hy 


allowe d ae? 


one taxable year after 
and he 1 been 

Sect irement 
tax years 


vere consecutive) 


had ever “received any amount 


restricted retirement funds 
ir policies lividends on such 
policies)” an | died and the amount 


some other 
limite: 
increase in tax which 


1 from including in the gross income 


recipient one fifth of such distribution 


bill would provide for a minimum 
t} 


sed as if the only 


portable for the taxable year 


} 
HLIS 


withdrawals, imp¢« 


withdrawal in question, and 


deduction was his personal exemption 


retirement income credit would not 


wed with respect to amounts received 
restricted retirement fund or policy, 
unde 


d anv of the other credits 
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Section 
withheld 


Part 1V of Subchapter A (except 
31, which allows a credit for tax 


on wages). 


Conclusions 


At this writing, the bill has been passed 
by the House of Representatives, and op- 
timism is running high that the Senate will 
follow suit. Although the bill not 
completely eliminate the inequities existing 
self employed and 
employees who participate in qualified plans, 
it is a major breakthrough. Will it 

for the revenue loss predicted by 
the Treasury? Will it be 


might appeal ? 


does 


between persons those 
be re 


sponsibl 


as effective as it 


Pe rhaps the 


islation in 
1] 


similar leg 
guide In 


with 


would be a 


experience 
Canada 
of 1957, the 


as enacted in 


legislation 
pat 


Representa- 


self-pension 


Canada, substantially 


ter 


terned after bills sponsored by 


ive Keogh It is interesting to note that, 


whil this legislation had been eagerly 


nowhere near the eligible number 
of taxpayers availed themselves of its pro- 
visions. This may have resulted 
lack of education on the part of 
ployed persons, who did not know how or 
make retirement and 
from the fact that insufficient savings were 
available for these purposes. The 
minister estimated the probable loss of rev- 
due to bill, to be $40 million. 
Actually, it resulted in a $7 million loss. It 
that, to 
tent, similar experience would result in this 


awaited, 


from a 
self-em- 


where to deposits 


finance 


enue, this 


is reasonable to assume some ex- 


country if the present legislation were en- 
and that the loss of revenue would 
probably be substantially than the 
Treasury’s present estimate of $360 million 


the first vear. If this bill were enacted, it 


acted, 


less 


e* 


would, at be st, be the prove rbial “halt loaf,’ 
to be that ] 


’ 1 
eventually tl 
self emp! ved pet 


hoped 


sons 


mrp! } 
10 Ss oO 
PiTpit vec il t 


will] 


participating 
be made comparable to the fa 
treatment affords Section 401 


[The End] 


Internal Revenue 


DISCOVERY AND INSURANCE COVERAGE 


This 


With the 


ourt Rules rule is similar 


al rule, exception that 
lisclosed by Way 
admitted 


must be 


positions 


i 
‘ ; 
involved, admissible 


quent] 


( 


New Jersey M. S. 


int adn 1! trative 


Newman, 


airector ot 


Jer , informed me that 
was lo,’ 


swe! stated 


extent 


and 


and 


existence, 


innot be very 
Reference Vi nk i Rule 
New 

Rules, which so far 

Rule 26(b) 

In the New York City 


rable Saul S 


state 
Streit reported that 


question was “No,” 


W hich 


answer to the 


added a note 


but he 
shows a considerable 


After 
no doubt 


practical modification in this regard. 
his “No,” he ‘But 


that in 


said there is 


almost every case the attorney for 
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Continued from page 284 


the defend 
he court usually 


Whether 


bari { 
Massachus 
*hiladelphia), 


he limits s¢ 
Ni 


Prediction 


appear that 
forming in 
evidently not to be subject 
he bulk of the jurisdictions 
ie possibility that a strong 
federal c: 
this trend, but at the 


trend is in the 


pinion trom a urt of 


appe als 


reverse moment 
direction of barring such 


[The End] 
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VI ARYLAND—A fully organized com- 
pany that is actively engaged in the 
insurance business does not violate Section 
48 of the Maryland Code if the cost of its 
proposed sale of stock within the state ex- 
ceeds 5 per cent of the selling price. ‘ 
llowing situation was presented to th 
General by the Insurance C 
An imsuri company, 


1959 


Attorneys General 


( REGON—If the money derived from 
the sale of “warranties” to vendees is 
pooled with that obtained from similar sales 
to offset losses from risks that are assumed 
by the vendor, the “warranties” constitute 
insurance.—The Insurance Commissioner re 


erred ; <1 breakage warranty certificate 


(Continued on page 326) 
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Federal Fiscal Problems 
Fiscal 


Inc., 30 


Ne W 


Facts for ’59 Tax Foundation, 
Rockefeller Plaza, New York 20, 
York. Eighth edition, 1959, 16 pages. 


This annual edition is designed to pro- 
vide the background for an understanding 
of the current controversy over federal fiscal 
affairs. It is published by a nonprofit or- 
ganization which engages in research on 
spending and taxation at all 
levels and serves as an information agency 


for taxpayer throughout 


government 
research groups 


the country. 


Che handbook contains four major parts 
a review of the budget situation in general; 
the outlook for 
marries oft 


revenue, including sum 


proposed tax changes and of 
progress on revision of the 
tem; an analysis of the 


federal expenditures; 


federal tax sys- 
broad changes in 
and a description of 
the current proposals tor improving budget 


ary procedures 


In discussing the tax outlook, the hand 
book that “For the immediate 
future the outlook is for tax increases rather 
than for tax reduction.” It also predicts 
turther revision of the tax structure during 
1959 and 1960, citing the President's 
ommendations for 
of life 


suggests 


rec- 
changes in the taxation 
and 
and for amendments to define 
specifically the processes considered to be 
mining for the purpose of 
centage depletion. 


msurances Companies coopera- 


tives more 


computing per 


Unfair Price Discrimination 


Price Discrimination in Property and Lia- 
bility Insurance. C. Arthur Williams, Jr. 
The University of Minnesota Press, Minne- 
apolis, Minnesota. 1959, 100 pages. $2.50. 
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Volumes have been written about unfair 
price discrimination in general, and in such 
industries as petroleum, transportation and 
Here is a comprehensive 
study of unfair premium discrimination in 
insurance and its relationship to the prob- 


electric power. 


lem in other industries 
The 
both 


ments 


fair pricing of insurance concerns 
insurers and state insurance depart- 
The author distinguishes between 
discrimination” and “unfair 
The former is 
“all differences in 


“price price 
defined as 
price treatment of cus- 
single firm, whether these 
differences be fair or unfair.” Unfair price 
discrimination is, simply, price discrimina- 


discrimination.” 


tomers by a 


tion that is not based on cost. 


and state 
evaluated 
in this study according to the principle that 
insurance premiums should be based upon 
“This widely ac- 
cepted and seems reasonable in view of the 


Insurance pricing practices 


regulation of these practices are 


costs principle is very 
public-interest nature of the insurance busi- 
ness and, relatively speaking, the highly 
variable nature of the costs. “ 


Specifically, this work is limited to ad- 
vance-premium property and liability insur- 
sold by 
author 
rating 


ance 
The 


several 


stock and mutual companies. 
includes discussions of the 
methods available, dividend 


structures, group insurance plans and the 


pricing in concert. He also 
state statutes regulating lia- 
bility and property insurance and the ad- 


ministration of these statutes. 


Although insurance premium 
structures are not described in detail, Pro- 
fessor Williams suggests a reading list for 
interested in the premium 
structures, 


practicing of 
analyzes the 


specific 


those leading 


IL J — May, 1959 





A Hundred Years of Cases 


The Business of a Trial Court. Francis W. 
Laurent. The University of Wisconsin Press, 
$30 Sterling Court, Madison 6, Wisconsin 
1959. 314 pages. $6. 

Francis W. Laurent, research associate at 
the University of Wisconsin, presents a 
study of the total flow of business through 
a trial court of general jurisdiction in Wis- 
consin during the 100-year period between 
1855 and 1954. 
census of the actions and special proceed- 
ings in the Circuit Court for Chippewa 
County, Wisconsin. Every civil and criminal 
action brought before the court during this 
period is here classified by decade as to type 


This book, in essence, is a 


of offense, class of defendant and disposition 
To complete the record for Chip- 
County, the county court, since its 
inception in 1921, is given similar treatment. 


of case 


pewa 


[his book is the first examination of the 
business of 
period of 


a trial court over such a long 
time. It is first 
dealing court in 
The aim of the au- 
thor is to gain an over-all view of the court’s 


also the such 


study with an American 


the twentieth century. 
work so that the court can be placed in its 
proper perspective as an instrument of the 
community it and as a reflector of 


that community. 


serves 


social trends in 


Che first 79 pages of the book consist of 
five chapters of text material: environmental 
fact criminal 


factors, civil 
other 


actions, 
and 


cases, pro- 


ceedings than actions summary 


and conclusions 

The remainder of the 
more than 200 tables, 
index. 


book 


notes and 


consists ot 
a compre- 
hensive 


An introduction by Willard Hurst, pro- 
at the University of Wiscon 
sin, discusses in detail the broad implications 


ot the data collected. 


tessor of law 





ARTICLES — 


interest in other 


| Articles of 
legal publications 


Symposium on Advertised-Product Lia- 
bility which had the 
greatest influence on manutfacturer’s lia 
bility, HW’interbottom v. Wright, 152 Eng. 
Rep. 402, was not, in fact, an action against 
a manutacturer, but a c What this 
case actually held was that a person 
undertaken to do 
which is 


Che Cas¢ has 


mitractor 
“who 
work for 
necessary to the 


has another, 
satety of the 


person or property of a third-party plaintiff, 


Books and Articles 


does not thereby become liable for a failure 
to perform his contract competently merely 
because the third party knows of the 
chooses to rely on its pel 
“Law of Manu- 
facturer’s Liability” points out this fact, 
and relates that the often-quoted rule of 
this case was actually dicta 


The author quotes the words of 
Abinger in the Winterbottom case, 
saw “the most 


and 
The author of 


contract 
formance.” 


Lord 
who fore- 
absurd and outrageous con 
no limit 
operation of 
contracts as this to the parties who entered 
into them the author 
points out, were taken to mean that liability 


sequences, to which I can see 


unless we confine the such 


These words, 
for negligence in the performance of a 
contract Or manufacture of goods to be 

was to be restricted to the 
contract of sale. 


parti Ss 
an interpretation was 


those of the concurring tribunals 


\s to the law 
that a 
care and 


ing the 


and on 


today, the author notes 


manufacturer must use reasonabl 


skill to prevent defects in design 


product SO as make it reasonably 


safe for the purpose for which it is intended. 


Even though imposing 


liability exists to¢ difficult t 


prove actual negligence is problem has 


} 
In a sense been reckoned 


owing 
an inference of neglige 

trine Of res gud 
consider as nothing n 
circumstantial evidence 


Che author feels tl 


field of the 
should be because 


¢ 
] l 


ssible Vi 
With all 
and X-ray met! 


today, if an unsafe pt 


1s 


ations 


possible that some ins 
the product 
This 
January 
Varshall ] 


] af 
also articles covering 


Cleveland 


f advertised-product hese ar 
blem 


\gainst 


ticles are entitled: “Natu ot the Pr 
What is ‘War 

Unjust Awards,” \ Retailer and 
Wholesaler,” * ivertisi aw and Prod 
uct Liability,” “ } onsumer,” 
“Federal a, l tic Act 

20 Years ot Health Protection,” “Food and 
Drug Allergy 


ranty’?” “Sateguards 


haracteris 
Household 


ndduct Defect 
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Impartial Medical Witness Plan 


Gains Interest 
the House ot 


Bar 


In 1957 
American 
to 1 


impartial medical 
The A 
reported that the 
Administ 


is under 


1S¢ 
sonal injury cases. 
recently 
tion 
that 


in 


on Judicial 
the plan 
many 


ser 


areas and is gain 


would provid 
medical 


medical 


in partial 
vy ot 
gants is clearly contradi 


litigants, wit 


Delegates 


witnesses 


\ssociation approved a p 
in 


merican Bar 


association s Sec 


ration h; 
ous 


is 


conside 


ing interest 


e for the 


witness 


experts 


ctory 


h the 


summon sucl 


jury 


and 


] 


IS 1dCa 


Third Circuit 


] 
eT 


active 


Minne apolis 


note 


I 


admitted into 


‘Truth Serum’’ Used 
in Civil Litigation 

In a personal injury suit in which the in 
jured party, atter sodium 
amytal treatments, testified as to the inci- 
dents up to hi 


was rendered in his favor 


having several 


leading his injuries, a jury 
The trial 
railroad’s motion for 
the verdict, 
publicized “truth 
introduced and 


“the im 


verdict 
judge, in granting the 
notwithstanding 
the widely 
evidence that 
evidence 
of th 


a judgment 
stated that 


serum” was 


was least 
portant aspect IS Cas¢ 


On a November night in 1954 the plaintiff 


as seriously injured railroad yard 


the When he was 


re d, both ot his le os | ad been severed 


broken He 


vards 


in a 
maintained by defendant 
dis¢e 
ind 


1 fiis 


Ve 


back was could not 


or what 


accident 


dition 


nN 

lhree interviews were 
the 
influence « 


con 
and 


the 


doctor injured 


ul 


ide I 


loctor and the injured 


is memory had been 
interviey the 


s and 


ust 


t vl} 


as oO 


testified at 
Saturday, 


bar 


several 


been to a 
spending 
to the train 


He 


gan moving, 
] 


around wu 


Station 
womet boarded a 
jumped 


ntil he met a 


ensued and_ the 
to fall 
his ankle. He then 
heard the train 


During the trial, legal 


ument 


pushed him, causing him 


acks and turt 
aw or com- 


struck 


as 
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PERSONS AND EVENTS 


School days will be resumed as the 
fourth annual School of Mutual Insur- 
ance Company Management holds classes 
June 14-19 at Purdue University, West 
Lafayette, Indiana. The school is spon- 
jointly by the National Associa- 
tion of Mutual Insurance Companies and 
the Department of 
of Purdue. 
designed 


S¢ red 


\gricultural Economics 
\ specialized curriculum is 
primarily for and 
particularly of 
farm mutual insurance companies 


New York 
Thomas 


managers 


personnel, 


Management | 


State Superintendent ot 
Thacher has at 
nce e appointment of Assistant 
\ttorney General Matthew A. Campbell 
Deputy Superintendent of Insur 

ir Walter G. 


Dent 


a a 
nee Former State Senat 
McGahan ll also bec 


Super tend t 


The National 


Insurance Companies will hold 


mvention in Dallas, T 


ll to 14. Association 


hird annual c 
om October 


Free 


The Coverage 


retary Harry P. Cooper, Jr., announced 
that the Adolphus and Hotels 
will serve as joint headquarters for the 
convention. 


Baker 


\ chance for small-group discussions 
with the speakers will be a major feature 
at the annual meeting of the Million 
Dollar Round Table. This meeting will 
be held June 21-25 

Hotel, Bal Harbour, Florida. Principal 
») 


at the Americana 
speakers for Monday, June 22, will be 
Edmund Fitzgerald, chairman of the 
board of Northwestern Mutual 
Oren D. Pritchard, 

National Associatio1 oO 1T¢ Indet 
rs, and Adon N. Smith, II, CLU 
Million Dollar Round 
Robert S. Albritton, vice-chait 


tte 


chairman otf the 
Table 


am Tl 


FTC Seeks High Court Ruling 
Concerning Its Jurisdiction 
key 





expressly insurer domiciled in 
that 


where, 


prohibit an 
from 
in any unfair or deceptive practices. 


state engaging, there or else- 
his company transacted all of its business 
through the mail from the Nebraska office 
and since 1904 had been supervised, regu- 
lated and periodically examined by the state 
director; therefore, the appellate court held 
that it could not be argued that the company 
was unregulated by state law. Although 
the FTC order had been given in 1956, the 
appellate court further held that it was of no 
that the 1957 Ne 
braska amendment was enacted subsequent 
to the order. An 
review validity on the law 
stated the court. 
was of the opinion 


had 


power! 


substantial consequence 


entry of the order on 
depends for its 
that 


court 


appli able at 
Moreover, the 


t} 


hat the stat 


time, 


at all times been 


to regulate the 


director 
involved and had the 


company’s practice in the solicitation of 


insurance in Nebraska and other states. 


Supreme Court Docket 


Pennsylvania Railroad Company v. Byrne, 
Docket No. 729.—Certiorari 
April 6 to 


Circuit 


denied on 
review the Chird 
affirming the judgment of the dis 
admunistratrix of 


Was 
decision of the 


rict court im tavor of an 


tl a deceased electrical engineer 
decedent’s death 
Liability Act 


electric 


e estate ot 
damages for the 
under the Federal Employers’ 
decedent 


eeking 
serviced an loco- 
sold to the railroad by 
The appellate court 
called on to do 
therefore, the 


otive which was 
1 decedent's employer 
held that the 
activities for the railroad and, 


ury could find that he 


engineer Was 


was an employee of 


he railroad 


It was argued by the petitioner that the 
{ 


decedent was the employee of an independent 
contractor servicing the locomotive and not 
the common employee of both companies, being 
nder the control and supervision of the 
therefore, the 


death 


independent contractor, and, 


liable for his 
New and 
ymipany, Docket No 
April 27 to 
appellate court 


railroad was not 


Wright z 
Texas rei fic 


737.—Certiorari 


Cincinnati, Orleans 
Railway ( 
was denied on 
review the decision of an 


vhich had reversed the judgment of a dis 


trict court in favor of the petitioner, a fire 
The 


fireman sustained injuries while working for 


man, for damages for personal injuries 


action on the 
Employers’ Safety 
Acts held 


that the trial court’s instructions permitting 


the railroad and based his 


Federal Liability and 


\ppliance The appellate court 


the jury to determine whether the use of a 
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defective coupler was the proximate cause 
of the injuries were erroneous in that the 
violation of the Safety Appliance Act 
not the direct cause of the injury. 


Was 


It was contended by the fireman that the 
appellate court wrongfully applied state 
common-law concepts of proximate cause to 
He further maintained that, ac- 

federal law, violations under 
the immediate 


this case. 
cording to 
these acts do not have to be 
cause of the injuries for a party to recover 
damages, but only related to the injuries. 


Vant v. Mutual Benefit Life Insurance Com- 
pany, Docket No. 824.—A 
tiorari has been filed in this case to review 
the decision of the Third 
the judgment of the district court in favor 
of the insurer. 


petition for cer- 
Circuit affirming 


Che insured utilized a settle 


ment provision which gave interest pay- 
ments on the principal to his widow for her 
life and at her death to their son until 
January 1, 1943, at which time the principal 
would be paid to the son. and 


son contracted to interests in 


Che widow 
their 
sought to be 


merge 
the policy and awarded the 
proceeds immediately, nullifying the settle 


ment provision chosen by the decedent 


No evidence was offered to show that the 
amount paid was to take care of the needs 
of the income beneficiary or that there had 
Whether the in- 
trustee in 


was not dis 


increased need 
could be 
to the 
It is argued by the widow and son 
under the appellate court decision in 
matter, the 


been an 
surer considered as 
regard widow and son 
cussed 
that 
this 


Was 


interest income certificate 
trust that had the 
right to waive the trust and obtain payment 


a simple and they 


Long-Term Savings Exceed 
Personal Debt Growth in 1958 


The American people added $1.33 to their 


in 1958 for every dollar of their 
net increase in personal debts, 
to figures published recently by the Insti- 
tute of Life 


Nearly $18 billion 
ing the year in 


“nest eggs 
according 


Insurance. 


was accumulated dur- 
savings, such as 


long-term 

life insurance, savings accounts, savings and 
and current redemption 

States bonds. 


associations, 
United 


loan 
value of 


At the 


mortgages on 


savings 


debts—in 
nonfarm 


same time, personal 
one-to-four-family 
installment and 
credit, agricultural-mortgage and non-real- 
estate debt, and life insurance policy loans 
—showed a net $13.4 billion. 


(Continued on page 323) 
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increase of 
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from All Jurisdictions 
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\ 


NEGLIGENCE 

| Summaries of Selected Decisions 
Recently Reported by CCH 
NEGLIGENCE REPORTS 


Negligence Inferred 
When Chattel Falls from Carrier 


When a chattel which is being moved 
from a carrier falls to the ground, the 
operation being under the direction and 
control of the mover, an inference may be 
drawn that the mover was negligent. No 
specific negligence need be shown. Massa- 
chusetts. 


Trespassing Child— 
Railroad's Liability 


By statute, a railroad is not liable to “any” 
person who is injured while playing, walk- 
ing or standing upon its tracks, even 
though the injured person is a trespassing 
child. Nor is there a duty to fence a right 
of way to protect minors. New Jersey. 


It was found by the Massachusetts Su 
preme Judicial Court that the operation was 
done under the supervision of the mover’s 


foreman, with no one employed by the 


Negligence 





Chere was a narrow strip of land between 
the child’s railroad’s 


way 


residence and _ the 


right of way, the right of 
and strip of land being separated by a six- 


On the day of the accident 


tracks and 


rence, 


loot wire 
the child climbed 
t t} 


to gain access to the 


over the fence in order 


tracks 


1 


none of tne 
members of the child 
to the accident, but the employees did 
that 


this vicinity, 


Cestimony established that 


train crew saw the 
prior 


knowles dge 


gment Was 


commo 
pertv owed 
vasser, and the fact tha 


a child was immaterial 


noted Section 105 of the 
stated that “The 


is under no 


court 


New 
railroad 


vihien 


obligation to hire 


employees to keep its right of way tree fron 


children who may trespass upon it.” 


that 
recent decisional law, based on humanitarian 


It was also considered by the court 
considerations and public policy, had relaxed 
nonliability 
However, t 


the common law principles of 
ot landowners to trespassers 

construe the statute to contorm to present 
decisional law would be a judicial usurpation 
of the legislative function. In such circum 
duty of the judiciary te 
will of the notwith 


conflicts 


stances it is the 
legislature, 
that to do so 
court’s own philosophy. 


apply the 


standing the fact 


with the 


railroads, by this 


Che tact that statute, 
} 


granted an immunity not now enjoyve: 


1 


tther landowners ] 


violate tl 
fede ral at 


does not 

protection clauses of the 
he words of the 

constitute 


laws merely 


statute does not 


1 
| 


I ot the 


lla I equal protecti mn 


because it extends to some privilege 
Such classifications 

on unconstitutional 
reasonable differences 


big job ot Ttencil 


New Jersey ot 


1959. 9 NEGLIGEN¢ 


Dangerous Condition for 15 Hours— 
Constructive Notice to City 


Where a city does not have actual notice 
of an existing dangerous condition, the 
fact that such a condition exists for 15 
hours is insufficient, as a matter of law, 


to constitute constructive notice. Wash- 


ington. 


ht 


ian brought an action tor per 


from a tall on ar 


become ridged and 


Was a heavy snow 
stopped some 15 
lhe fact that 
and rutte:! 


rous condition reli 


returned in 


judgment rendered 
Washington 


snowfall, in 


Supreme 


oT it 


trial court, the 


] 


noted that a and 


not notice of a dangerous conditio1 


Before liability 
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a particular place arises 





for neglect of duty to keep the stre¢ ( Short Short: Massachusetts 


walks safe, a city must have notice ‘ et 
ia] \ homeowner who employs an independent 
dangerous condition which was not created 


1 ; . owes the sanu 
by it, and a reasonable opportunity to correct it 


Che court determined that the 
not have actual notice 
condition However 
may be inferred fr 
dangerous conditiot 
sucl lapse 
tl city 


Ho 


$4,000 


Ise 


NICB Reports 
Now Generally Available 


Int ' ler 4 


Negligence 





LIFE 


Summaries of Selected 


Decisions Recently Reported 
by CCH LIFE INSURANCE 
REPORTS 


Misrepresentation of Age 
Voids Life Policy 


A misrepresentation by an applicant as to 
his age in the application for a life policy 
from a mutual benefit association serves 
to void the policy in regard to both the 
insured and the beneficiary. Idaho. 


hat the inconte lause 


policy did not estop the 1 r from raising 
insured’ 


the defense of the misrepresenta 


tion of his age. In holding that the associa 


324 


tion was only obligated to pay back the 


] 


amount of the premiums paid (as provided 


in the policy in case of false statements by 
insured), the court cited Johnson v. Centra 
Mutual Insurance Association, 143 S. W. 2d 
57, which held that including thes« 

definitely that it 
and prohibited from insurance pet 
Our <¢ 


by laws, stated excluded 
sons OVer 
onclusion is that no 
purported in 
because, under the 


offered to h 


the age or nity 


contract was made with the 


sured in thi ase 


+ ¢ 


specinc terms ot i 


he contract 
there Was no agreement to insure Net 
' ' ' re 
Was within such age [50 


unty Hom 


n, 264 S. W 


vears] “i 


Untrue Statements in Application 
Forfeit Life Policy 


False answers to questions concerning 
Visits to a physician, high blood pressure 
and the gain or loss of weight are material 
and will serve to forfeit a life policy. 
Here the insured died of a heart attack 
within four months after the policy was 
issued. West Virginia. 


Che beneficiary 


he nevel hi 
t or gained any weight dt 


VCal H« 


question asking 


also gave a negative answet 


had 
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whether he been 





related that “UNDER 
STANCES WILL THI 
SUME ANY |] BI 
POLICY HAS BEI 

AND THE PREMII 

SETTLED IN FULL, 

TERIM ASSURANCI 

HAS BEEN ISSUED, 
ING IN NUMBER ANI 
CHI APPLICATION 
THIS RECEIPT.” 


Interim Assurance Certificate 
Construed 


Where an insurer delivers to the applicant 
a “deposit receipt” for a tendered premi- 
um and an “interim assurance certificate,” 
a binding contract of insurance exists 
from the time of the issuance of the certi 
ficate. Pennsylvania. 


It 


Life, Health—Accident 





Cheretore, a contract existed from the time 


the interim certificate was issued, and this 


was in force when the president died 

lo substantiate these conclusions the 
Gaunt v. John Hancock Mutual Life 
160 F. 2d 599, 601-602, 
trial court and referred to 
The 
provisions 
shall be in 


application if the 


case Ol 
Insurance Company, 
was cited by the 
by the substance 


to the 


rorce 


court 


“the 


supreme 
this case was that 
effect that the 


from. the 


Insurance 
date of the 


premium is paid gives rise to a contract of 


insurance immediately upon 


application 


nd that the 


receipt ol the 


and payment of the premium, 


proviso that the shall 


be satisfied that the insured 


company 
Was acceptable 
of the ap lication creates only 


he date ] 


to terminate the contract if the com 
becomes dissatisfied with the risk be 
is issued.”—McAvoy It 
Vorth American Lif 
Pennsylvania 
1959, 4 Lire (¢ 


Compan) 


March 16, 


Supreme 


ASES (2d) 


199 


Adopted Child Has No Right 
to Estate of Natural Father 


An insured’s child who is adopted by his 
divorced wife’s new husband has no 
rights to the proceeds of a life policy. By 
statute, all legal rights and obligations 
between a natural parent and an adopted 
child are terminated. Third Circuit. 


Che claimants to the 


deceased in this ¢ 


his daughter who, 


is adopted by his 


nd \ decision 


1 


1 eased had 


federal employee the de 


insured under the Federal 


4 
Employee's 


fe Insurance Act, 5 U. S. ¢ Rs 


RECENT OPINIONS OF ATTORNEYS 


contract between 


and constitut 


Way he 


would he 


whereby 
' 
an individual 


tributed among a similar grou 


ho were exposed to the sam« 


risk that assumed by the sellet 


Warranty 


Was 


went beyond defects that 


may be inherent in the quality of the skis 


time of the sal \ 
damages that 


existing at the risk 


Was 


extended to may arise trom 
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2091-2103 
that distribution 
lowing 


Sections This statute provided 
in the fol- 
the person designated by 
the insured; the surviving spouse; the child 


or children of employee; 


should be made 


sequence 


or, in the absence 
of anyone taking under the above 
tions, the parents of the 
deceased had 
did he 


because of the divorce. 


classifica 
employee. In this 
not designated a 
have a 


case the 


beneficiary, nor surviving 


spouse 
The question for the 
whether 


Third Circuit was 
the adoption ruled the daughter 


out as the “child of her 
within the 


natural tather 
meaning of the federal act. ‘J 
questio1 decided under the 

state law lhe New Jersey a loption Statute, 
Section 9:3 30, 


judgment ot 


Was 


Re Vise l 


} ‘“ 
that Phe « 


Statutes, provided 


ntry ot a adoption 


shall terminate all relationships between the 


and his parents, and shall terminate 


hts, duties, and obligations of any 


which are founded upon such rela 


hips, including rights of inheritance un 


intestate laws of this State 


It was argued for the minor child that the 
1 


gislature in enacting this law had attempted 


h a result 


e laws of biology, impos 


achieve 


court, however, concluded that the 


attempted to creat a place tor al 


adopted child in a and was de 


al relationships 


new me, 


signed to cut off previous leg 


with natural parents who gave their consent 


to adoption 


It was noted by the court that 
in the | 


absence of forced heirship 


d right to share 


In this 
country a child has no veste 
‘ision of 

iad iit 
t] insuranc« 

other was at 

tan Life Insur 
pan a d States Court 
\ppeals I hir HI Marcl 
1959. 4 Lirt 


firmed 


ance ( 


cult, 


GENERAL 
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1 
auses, such 


as breakage or dam 
being used by the 
, a fortuitous event that oc 


without expectation would be covered 


were 


skis 


ererore 


a warranty, if the money derived 
sale thereof was pooled with money 
obtained from 


offset the 


similar sales i 
from the risk 
would 


Oregon Attorne 


Was 
order to losses 


issumed by the vendee, constitute 


Insurance Opinion of the 


General, December 10, 1958. 
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AUTOMOBILE 


Summaries of Selected Decisions 
Recently Reported by CCH 


AUTOMOBILE INSURANCE 
REPORTS 


Auto Owner's Liability Statute— 
Unconstitutionality 


Where a statute makes the owner of an 
automobile liable if the auto is being oper- 
ated for his benefit, even though being 
operated without his consent or by a tres- 
passer, such statute is in violation of the 
due process clause and thus unconstitu- 
tional. Georgia. 


Automobile 


the owner of a motor vehicle lable if the 


vehicle is being used in the prosecution of 


the business of or for the benefit of 


such 
operated without notice 
to her or without her knowledge and without 

implied. To hold 
is statute constitutional would be to hold 


liable for the negligent 


owner, even though 


her consent, express ot 
+} 
a party 
another, 


conduct of 
even though a trespasser were op 
erating the vehicle against the express orders 
of the owner, and irrespective of 
ful or free 


how care 
+ ] 1 
Irom negligence the 


onditio l 


owner Was, 


‘+t be op 


Che ped Strian 


e automobile was 


attack the constituti 


} 1] 


because it Was al 


Theft Does Not Constitute 
“Direct and Accidental’’ Loss 


A loss which results from the theft of an 
automobile is not a “direct and accidental” 
loss within the comprehensive provisions 
of an automobile policy. It is the loss of 
or damage to the automobile that is in- 
sured, not the theft thereof. 


\1 


Florida. 





matter 


the complaint did not 


premise as a 


uling was 


to insure 


iwency but 


was 
nk 7 State 
Insurance Company 
Appeals. Febru 
AUTOMOBILE CASES (2d) 


wm Mutual Autom 
ida District Court of 


7, 1959. 16 ; 


Medical-Pay Clause Construed— 
‘In or Upon’ Automobile 


Sustaining an injury while pushing a 
vehicle from behind does not come within 
the provision of an automobile policy 
which provides coverage for injuries sus- 
tained while “in or upon” an automobile. 
Tennessee. 


While the insured was attempti push 


truck out of the snow he ex 
The 
required hospitaliza 
which the 


is pick-up 


verienced a sharp pain in his back 


resulting back injury 


ion and medical treatment, for 


insured encumbered substantial 
In effect at the time of the 


had been 


expenses 
mishap was an 


automobile policy th issued by 


the insurer. This policy stated that the in 


agreed “to pay reasonable expenses 


+ 


to . . each person who sustains 


ily injury, caused by while in 


tron 


accident, 
upon, entering into or alighting 


automobile 
he lower court returned 


of the 


a judgment in 


insurer, from which the insured 


ysecuted an appeal. 


that the 
plain 
that the 
when he 


On appeal it was concluded 


language in the coverage was and 
insured 
behind 
placing a distorted 


used. He 
neither ‘in’ nor ‘upon’ the truck ; 


unambiguous, and “to say 
truck 
would be 
upon the 


was ‘upon’ the was 
pushing it, 
language 


meaning was 


the time.’ 
ordinary 


neither 


t 
a duty to apply the 
words 
favored in 


The court has 


meaning to the used, and 


party can be construing these 


Bowlin 7 


Judgment was affirmed 
Mutual 
Tennessee 
1959. 16 


words 
State 


Company. 


Insurance 
Appeals. 


CASES 


Automobile 
Court of 
AUTOMOBILI 


Farm 


February 26, 
(2d) 469 
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Defense of Noncooperation— 
Disappearance of Insured 


A defense of noncooperation will lie where 
it is established that attorneys for the 
insurer wrote several letters to the insured 
with no response. It is not necessary to 
show prejudice in order to establish the 
defense of noncooperation. Fourth Circuit. 


\ guest, riding in an automobile that was 


being driven by a person who had pet 


mission from the owner, was seriously in 


jured in a collision. The owner of tl 


automobile had an insurance policy whicl 


provided coverage fot driving the 


with 


anyone 


permission trom the 1 
cooperation provision in the policy 
stated at “The shall 


with the he company’ 


insured cooperat 


company and, upon 
: 


request, shall attend hearings and trials an 


} 


shall assist in effecting settlements, securing 


and giving evidence, obtaining the 


ance of witnesses and in the 


suits 


After the guest had filed suit against 


suit 
the insurer who immediately 
him that 


retained to represent 


driver, the papers were forwarded 


wrote to the 
driver informing attorneys 


been him. These at 
for the 


Subse 


torneys did enter an appearance 
undertook his 
l letters were 


several 
insurer 


driver and defense. 


quently, written to the 


driver by the relating that his c: 
had 
back to the 
Chere 


driver's 


These letters 
mat ke d 
written to 


1 + 1 
ot employment and 


been set for trial cam 


insurer “unknow1 


were other letters 


last place 
none of which were 
driver When the 
attorneys’ motio1 
suit was granted 


known address, 
answered by the 
came up for trial, the 


withdraw from the 


In the trial court the guest’s action against 


he insurer was dismissed on the ground of 
noncooperation of the driver. On appeal to 
the Fourth Circuit the guest argued that the 


burden to prove noncooperation on the 
! 


| 
part 
of the driver was upon the insurer, and that 


mere proof of disappearance, without evi 


lence as to its cause, was insufficient to 


establish the defense of noncooperatiotr 


The 


trial court’s ruling to dismiss the 
because of the 


with the 


suit driver’s failure to co 


operate insurer was affirmed. In 


per % 


908, wherein it was held 


doing so the court noted Co Insurance 
Company, 199 Va 
under similar circumstances that the insurer 
had done all that could be expected to locate 
the insured Further, under the 
law of Virginia, an insurer did not have to 
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Garage Liability Policy— 
Dissolution of Partnership 


A garage liability policy covers a partner 
even though he is unknown to the insurer 
at the time of the issuance of the policy. 
Such a partner continues to be covered 
although the original partnership may be 
dissolved, providing the business con- 
tinues. District of Columbia. 


the Fourtl 
16 AUTOMOBII 


Duty to Remove Damaged Vehicle 
from Highway 


A motorist who is involved in a collision 
is under no duty to remove a disabled 
vehicle from the highway to avoid other 
accidents, where the vehicle is owned and 
operated by the other motorist involved in 
the collision. Mississippi. 


Automobile 





the District of Columbia 
\UTOMOBILE Cases (2d) 966 


April 9, 1959 


Admissibility of Evidence 
of Insurance Coverage 


It is prejudicial error to exclude written 
statements between an insurer and an 
employer of an alleged insured which in- 
dicate that the parties intend that sales- 
men and their demonstrator automobiles 
be covered, both on and off of the job. 
Washington. ° 


An automobile salesman who was driving 


a “demonstrator” while drunk was involved 


which resulted in two judg- 


him At the 
his employer 


ments against time of the 


iccident covered by an 


Was 


automobile garage liability policy. This ac 
tion was filed against both his emplover and 


the emplover’s insuret 


he salesman argued that he was an “in 
* within the terms 
held by 


be reimbursed for the 


ft the garage policy 
and was entitled to 


amount he owed his 


his emplover, 
’ oe ; 
claimants, the attorney’s fees and the costs 
damages occurring as a result of his 
license being taken because 


river’s away 


of the financial responsibility laws of the state 


\ judgement was rendered in the trial 
court for both the employer and the insurer, 


from which the salesman appealed 


salesman was COV 
Supreme Court de 


lo determine if the 
ered, the Washington 
cided that it 
objects and purposes of the policy and, the 


endorsements, 


was necessary to consider the 
surrounding circumstances and 
the intent of the parties. The court cited 
the October, 1954 INsuRANCE LAW JouURNAI! 
and referred to an article entitled “Automo 
Policy,” 


vas stated that such policies are the 


bile Garage Liability wherein it 
most 
complex and least understood liability poli 


broad 


and flexible. An important distinction con 


cles in use. Coverages provided are 


cerning these policies is that no particular 


automobile is insured 
lhe salesman contended that it 


ind prejudicial to exclude 


Vas erro! 
certain evidence 
offered by him. One of the material pieces 
evidence offet a written statement 
officials of the salesman’s 


indicated that there 


ed Was 
by one of the 
company whicl Was an 
agent ot 
and their 
both on 


written 


understanding between it and an 
that the salesmen 

would be insured, 
and off of the job. Another 


indicated a conversation 


the imsurer 
demonstrators 
State 
ment between a 


company othcial and an agent of the insuret 
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afhirmed 


to the effect that a new endorsement to the 


policy would cover the salesman while in 


his demonstrator automobile. 

The 
two pieces ot 
admitted 


opinion that these 
should have 
constituted substantial evi 


as of the 
ev idence 


court W 
be en 
Chey 
dence which supported the salesman’s con- 
tentions that the insurer and his employer 
salesmen be covered while in 
both on and off of the 
was admissible to show 


intended that 
the demonstrators, 
job. The 
the parties’ intent, and the exclusion thereof 
The judgment for the 
insurer was reversed, that for the employer 
Morrison et al. v. Anchor Casualty 
Company et al. Washington Supreme Court. 
March 12, 1959. 16 AuTOMOBILE CASES 
(2d) 861 


evidence 


was prejudicial error. 


Substitute Vehicle Clause 
Does Not Cover One “‘Low on Gas’’ 


Where an insured uses another person’s 
automobile because his is “low on gas,” 
this vehicle is not within the coverage of 
a temporary substitute automobile provi- 
sion. The term “servicing” encompasses 
a vehicle that is actually disabled. North 
Carolina. 


This action was brought by the surviving 
against an 


judgment 


administrator of the deceased 


insurer to collection of a 
that 


the insured’s 


rorce 
recovered against its insured and 
brother Che 


insured, who had his Buick 


was 
accident oc 
curred while the 


automobile 


covered by a policy, was driving 
his brother’s Chrysler automobile which was 


not msured 


insurer’s pol 


\ relevant provision of the 


icy covering the Buick provided that “except 
word 


Substi 


where stated to the contrary, the 


‘automobile’ means: (3) Temporary 
tute Automobile 


C, an automobile not 


B and 
named 


under coverages \, 
owned by the 
insured whi temporarily used as the sub 


described automobile while 


stitute for 
with 


breakdow 


lrawn from normal use because of its 
repair, servicing, loss, or de 


struction.” 


estified that he was driving 


itomobile at the time of the 


because his Buick was “low on gas.” 


At the 


nonsuit 


insurer’s motion to1 
argued by 
North 


Was et 


trial level the 
sustained. It 
the administrator on appeal to the 
Court that he 
recovery by reason of the substitute 
met this 


was was 
Carolina 
title d to 
automobile 


Supreme 


The insurer 
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argument by contending that the insured’s Che court was of tl pinion that the 
withdrawn from policy provisions did 1 


of a breakdown, repait stitution of another aut 


servicing within the meaning of 


automobile had not been 


t 


the sub 
normal » | 1 ly | 

normal use rCCAUSE nereiy becaus¢ 
e policy the insured’s car was “lo n gas.”—Ransom 
t} 


e dispute the supreme Administrat 
Towa Mutual Insurance Com yy weu 
y, 296 P. 2d 622, 


Company 


? } aroima Supreme 


vhere a similar ourt rOMOBILE CASES 
was involved In this case the 
stated that “the only reason the 


ered by the policy was 1 use 


' Short Short: California 
Where a person buys 


ne not 


ant 


\ppe al 
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WHAT THE LEGISLATORS ARE DOING 
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New Hampshire 


, + ] + ] 
acte¢ nto laW 


Maryland concern 
H B 360 


Rhode Island... o1 t 


AllVe 


hpal neg 
e bill, similar to at of Maryland, |! 


oduced int t! legislature H 


1603 


Tennessee 


d sever 
damages 
Appro\ 


Taxation 


Arizona 


The orligmMmal 
juire d to be specifi 


isurance ci taxable 


miums tax po : : tt Meas. Wists 
July 1, 1959 Se 
4 rinit CXC¢ 
Ss must 


California . . . Insure 


together wit a remittance 


amount ot the tax shown due tl 


at 


Automobile 





FIRE oe s : he employee 


or title to yroperty or authority 
Summaries of Selected Deci- it, the bill « iy that passed to t 
sions Recently Reported by ee ee 
CCH FIRE-CASUALTY IN- Sa sean ttele oni 
SURANCE REPORTS 


Purchaser of Stolen Property 
Has No Insurable Interest 


A person who knowingly purchases prop- 
erty from one who has no right, title or 
authority to sell the property receives no 
insurable interest therein. The knowing 
purchaser takes no better title than that 
held by the vendor. Ninth Circuit. 


hme 4 Penne Fo: See ” - arouga Assault and Battery Coverage— 
7 , acy “ps Insurer's Duty to Defend 


Under an assault and battery provision an 
insurer is under a duty to investigate the 
situation which gave rise to a claim 
against its insured. Failure to conduct a 
reasonable investigation is a breach of its 
duty under the contract. Second Circuit. 


“Owner’ 


Liability 
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by accident 3 Che limits 

able to this coverage were “$1,000.00 « 
cident,” “$10,000.00 age 
*$10,000.00 ag 


“$10,000.00 age 


Subsequent t 


= 


One Fire Resulting in Seven Claims 
Constitutes One Accident 


Where one fire occurs which results in 
seven claims, there is but one “accident” h 

ioe ae ; rt Short: 
within the meaning of a property damage Sho S 
liability provision which provides cover- Texas 
age for each accident and aggregate oper- Wher 
ations and protection. Ninth Circuit. " 


Fire and Casualty 





PRODUCT LIABILITY 
Summaries of Selected Decisions 


Reported in This Field 


Glass in Bottled Beverage— 
Peremptory Instructions 


Evidence that there was glass in a bottled 
beverage which the vendee drank, later 
becoming ill, is sufficient to go to the jury 
under the res ipsa doctrine, but such 
evidence does not warrant a peremptory 
instruction in the vendee’s favor. Mis- 
sissippi. 

nde purchased a Cal 
ail ve ndor 


be verare 


llacturer as 
precautions ta 


] 


he beverages offered for 


rds of one otficials 
e precautions taken it yhysically 
impossible” for particles of to be bot 


tled | beverages 


action was brought by 
ot implied warranty 


man consumption, The trial jury 


retusing 


ry instruction 


Supreme Court of Mississippi 
the trial court’s action ir 
gral the 


by the vendee 


refusing to 
peremptory instruction requested 
It was noted that there was 
no evidence as to how long the bottle re 


mained opened before its contents were 
where the bottle 
Was in the interim of its being opened and 
its contents being poured into the glass. As 
held in Stevens v. Picayune ( a Bottling 
Company, 82 S. 2d evidence was 
go to the jury under the doc 
trine of res ipsa loquitur, but the evidence 
was not sufficient to warrant a peremptory 


From the 


glass, or 


poured into the 


Ca-( 
853, the 


sulficient to 


instruction. testimony of the offi- 


334 


could | 


the beverage 


cials the jury ave reasonably found 


was not in the same 


condition when purchased by the vendee as 


it Was when it was bottled and delivered by 
Whether the 


livered by the 


the manufacturer glass was 
in the bottle 
manufacturer was a question for the 
of tact.—Lee v. Coca-Cola Bottling Works o 
Greenwood, Inc. Mississippi Supreme Court 
March 9, 1959. 9 NEGLIGENCI 


156 


when it was de 


triers 


(2d) 


CASES 


“Caused by Accident’? Construed 
in Manufacturer's Liability Policy 


A contractor who installs aluminum doors 
that are manufactured by another, which 
become defective, may recover damages 
for injuries caused to the houses and the 
cost of removing the doors. Loss of busi- 
ness good will is not recoverable. Cali- 
fornia. 

building contractor ordered 760 door s, 
hardware trom an 
W hic h 


and 
oducts 


door jambs 


minum pt 


| company were to 


be used in several houses he was construct 
ins \fter 
the contractor 


Almost 


fects be an 


delivery, which took some time, 


began to install the doors 


] 


immediately thereatter several de 


some within a te\ 
some six months atte 
would sag 
would fall out and the doors 
nuld not be Chese de- 
related to the company whicl 


Many ot 


detects 


and 


oors 


open d 


undertook to supply more doors 


the new on 


Id ones 


Sallie 


Some ¢ doors were € 


»?> 


were the 22 | 


unsuitable, as replacement bath 


irs Which 


chimes and letter drops. As a result of the 


totaling 2,604 doors, the 
contractor was engaged tor 
] 


room de came equipped with door 


many shipments, 


over a Vear In 
} 
| 


installing and removing 


andling, repairing, 


tor filed suit against the con 
and neg 
$100,000 


breach of warranty 


pany alleging 
1; 


igence, and claimed damages of 
resulting from expenses incurred in removy 
and shipping doors 


tavor ol 


ing, installing, repairing 
rendered in 
notified its im 


retused to defend the 


Betore judgment was 
the contractor, the company 
surer, but the insure 


action on the ground that damage to the 


doors was excluded from coverage under its 


polic \ 


This action was then filed against the in- 
surer by the contractor to recover the judg- 
favor against the 


ment rendered in its 


company. 
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There were several relevant provisions i 
the policy. Under 

agreed “To pay on behalf of the Insured all 
sums which the 


coverage C the insurer 


shall become ob 
liability 
law or contract be 


or destruction of property, 


insured 
ligated to pay by reason of the 
imposed upon him by 
cause of injury te 
including the loss of use thereof, caused by 
Under exclusions it was pro 
vided that “This Policy does not apply 

(e) under E 
struction of (1) any goods or products 
sold by the Insured 


ia ] ia ’ 
which the accident arises 


accide nt ; 


Coverage C, to injury to or de 


Endorsement number one which was en 


titled “Exclusion of Products 
provided that “It is agreed that the poli 

does not apply to . the handling or uss 
ot, the 


Liability,” 


condition in or a 


warranty of goods or products sold 


existence Of any 


by the named insured occurring after 


insured has possession 


relinquished 
t to others ” Another endorse 


ment provided retroactively that 


clusion of products liability 


number 1 is cancelled flat.” 


Che California Supreme C 
In Bank considered co 
(e) and endorsement 1, 
tl tr uld not 


e contractor ¢ 


the damages we 

destruction of pro t hich was caused 
by accident. term “acc 
dent,” the court noted // tem v. Sami 
' Mercury Indem y,65 N. W 
2d 122, 126, wl 1 tated tl 
“Accident, as a 


yroperty, with 


an unexpecte 
happening 
either a known or an unkno 


this definition the court determined that 


failure of the doors was unexpected, 


undesigned and unforeseen, and 


result of normal deterioratio 


] 1 t} 


oors failed they did so l 


suddenly 


direct physical juries te 


resulted would obviously) 


supreme court 
be had 


costs of 


ery could 


Product Liability 


the costs of handling 


and their replacements, 
loss of good will. The 


used in coverage C refers to physical « 
id will of a 


trial court’s finding in 


tangible property and not the go 


business. Since the 
cluded additional elements of damages, 
decision was reversed and remanded 
ord with 


supreme 


further proceedings to in ac 
views expressed by the 
Smith, Inc. v. Saint Paul-Mercury 


Indemnity ¢ 


court.— 
(,eddes 
ompan fornia Supreme 
Court, In Bank. February 10, 


AND CASUALTY CASES 955 


1959. 9 Fir 


Defective Ladder Rail— 
Vendor's Liability 


The vendor of a chattel containing a 
latent defect is not liable to a person who 
borrows the chattel from the purchaser. 
No liability will lie even though the defect 
could have been detected by an inspection 
before sale. Tenth Circuit. 


Phe injured party borrowed i ladder from 
S neighbor to la ome 


Tle While stan 


ladder 


1 yalrs 
epal 


ot the 


use 


dista 





lactured, 
others 


] 


nde 


meaning ol 
d, and tl ¢ 


onsuit was granted 


1a Supreme Court deter 

tt to submit tl 

re was an “accident” 

here were several incidents es 
timony that could have been 
been accidents within the 
pt licy It Was establishe 

the turnace was installed 1 


} 
emitted gases, accumulated so 


and caused several small explosi 


Products Liability Policy— 
‘““Accident’’ Construed 


Where a newly installed furnace repeat- 
edly emitted gases and soot and caused 
small explosions, the jury could have 
made a reasonable finding that the result- 
ing damage to a home was an “accident” 
within the meaning of a products liability 
policy. South Carolina. 


blasted 
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Mail Today for Insurance 
Lire INSURANCE is a focal point of insurance 


and tax news these days because of the Con- : ; : Facts, Ideas, Plans, Methods 
gressional consideration of methods of taxing ; ; 
life insurance companies, because of the im- 
portance of life insurance in company person- 
nel policy and because members of Congress 
show a predilection to investigations—and 
bigness is their delight. 
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In our staff-prepared departments we have 
examined—and will continue to examine—the 
tax developments as they affect this industry. 


FIRST CLASS 
PERMIT NO. 57 
CHICAGO, ILL. 


Arthur E. Schmauder discussed, at the recent 
meeting of the Brooklyn Law School's Insurance 
Forum, key-man insurance in deferred com- 
pensation agreements, and Joel Irving Fried- 
man spoke on stock retirement agreements. 
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At the same forum John F. Moynahan re- 
viewed the present status of the insurance 
industry and pointed out that regardless of the 
excellence of its conduct as an industry, its 
very nature and size might attract the investi- 
gative eyes of some Congressional committee. 
But he also assuaged fear that this warning 
might arouse by reviewing the excellence of 
the management of companies in the life insur- 
ance industry. 
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Id need or want to make it easier for 
rance for business and estate protec- 
a subscriber for CCH’s Business and 
sports — clearly explained; complete, 


ven 
1 Case” Sales Kit Included — No Extra 
scriber for the “Reports,” you receive 
idditional cost an exclusive “insurance 


dy, helpful sales kit comes in a hand- 
ther zipper case, with special pockets 
ook, applications, etc. It contains the 

with everything up to date; every- 
' split-second use during sales presen- 
able explanations point out the needs 
2ssional men for special life insurance 
exactly how to fill these needs to pro- 


ng “Know-How” You'll Welcome 
yecial problems of prospects actually 
ed for insurance protection — how you 
ye problems with sound insurance pro 


joy bigger commissions 


ife” Tips From Big Producers 
Life men” slant result-getting letters 
how they initiate successful interviews 


y and do throughout a complete sales 


Included = No Extra Charge 
A Complete Sales Kit in Handy 


Underarm “Zipper Case” ! 


duce sales. You'll find the “background” of facts about 
business; about corporations, partnerships and individual 
ownerships; about Federal and State taxes that affect 
estates, gifts, etc. Fully covered is the use of life insurance 
in “pension trusts.” You're told wnat to do, how, and why. 

Federal estate and gift tax law is explained; applic- 
able regulations are provided in full text. Pinpointed for 
you are sales-producing situations created by federal in- 
come tax law and regulations. State inheritance, gift and 
income taxes are digested, made clear for further help in 
your sales presentation. Quick-finding indexes and tab 
guides give you all this sales information fast, right as 
you need it 

You Are Kept Up to Date — Best of all, the swift regular 
“Reports” bring you all new changes, new developments, 
new sales techniques throughout your entire subscription 


a, 


Tax-Created Sales Opportunities Explained 
the 


exemptions, deductions, re 


Understandable explanation of Federal and 
State laws whose rates 
quirements and restrictions directly affect income, es- 


tates, gifts transfers, trusts, annuities and inheritance 


included — CCH “Extras” and “Specials” 
Charts, pamphlets as issued at no extra 
charge throughout entire subscription, for added 
Ideal for brief, graphic sales 
call-back 


booklets 


help on special angles 
talk or for leaving with prospect as 


incentive 


Send for Your Free Sales Aid! 


Use the handy card at the left to 
request your complimentary copy 
of ‘Estate Planning Highlights 

Practical, easy to understand, it 
lays out methods to be used in es 
tate protection through insurance 


WRITE FOR COMPLETE DETAILS 


about CCH's complete sales 
help for life underwriters—Busi 
ness and Estate Insurance Reports 
—no obligation, of course. There's 
@ postage-free information card 
attached 


COMMERCE. CLEARING, HOUSE, INC. 


PUBLISHERS aa TOPICAL LAW REPORTS 


NEW YORK 17 
420 LEXINGTON Ave 





CHICAGO 46 
4025 W PETERSON Ave 


WASHINGTON 4 
425 !3' Street N W 


ER INSURANCE SALES 








